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ABSTRACT 


The study was based on data collected from 1,834 
case files in a Crown Prosecutor's office in the Prairie 
Provinces. Six hypotheses were examined. First, we 
found a strong relationship between plea negotiation and 
the presence of defense counsel. We found support for 
both the second and third hypotheses that we examined. 
The occupational status and the racial origin of the defen- 
dant appear to be related to the incidence of piea nego- 
tiation. Our fourth hypothesis examined the relationship 
between plea sheferet otro and the presence of repetitious 
counts and/or multiple charges in the original indictment. 
Support for this hypothesis was also obtained. Although 
we found a strong relationship in our fifth hypothesis 
between plea negotiation and the prosecutor's assessment 
of the case with respect to probable conviction, such 
assessment occurred so infrequently that controis could 
not be made, and, as such, the relationship could not be 
specified further. Very little support was observed for 
the sixth hypothesis that previous arrest record would be 
related to plea negotiation. In testing each hypothesis 
controls were introduced for other variables in order to 


elaborate the original relationship, 
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CHAPTER ONE 


INTRODUCTION 


Until comparatively recently, sociologists have gen- 
erally shown little interest in the patterns that structure 
our system of criminal justice. As Abraham S. Blumberg 
stated in the preface to his book, ‘criminal Justice’: 


"Sociology has traditionally been concerned 
with every aspect of that general area of 
human activity known as ‘crime’ .. . but they 
have never had more than a peripheral interest 
in the criminal courts." 

(Blumberg, 1967). 


However, with the publication of the American Bar 
Foundation series on the Administration of Criminal Justice, 
and the establishment of the President's Commission on 
Law Enforcement, sociologists have begun to develop an 
increasing awareness of this previously neglected insti~ 
tution. The emergence of such an interest can be seen in 
the growing number of books and articles which address them- 
selves to this subject-matter; even the standard crimi- 
nology text books now contain at least one chapter in which 


such issues are discussed, 
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Paralleling this emergence of interest in the adminis- 
tration of justice, and perhaps in many cases ‘creating’ 
this interest, has been the adoption by many of what has 
been variously termed a ‘conflict', ‘transactional’, or 
‘labelling’ perspective. Central to such an approach is 
the assumpcion that deviance is not inherent to any act in 
itself, but is rather a label applied to some behaviour. 

As such, the central concern of these sociolegists is not to 
discover the etiology of crime or deviance, but rather to 
attempt an analysis of the role played by agencies of social 
control in the discovering and processing of such infractions. 
The continuing theme running through the majority of these 
works emphasizes the discretionary powers of such agencies, 
and stresses the need to examine their social organization 
in order to discover how such discretionary powers operate. 

One of these discretionary powers that has received 
attention from this ‘new school’ has been the operation of 
plea bargaining, a term used to describe the extraction 
of a guilty plea from a defendant in return for various 
‘favours’ ranging from a reduction in the instant charge to 
its complete withdrawal. 


PLEA BARGAINING ~ AN INTRODUCTION* 


Much of the legal structure of the criminal justice 


system, particularly as it relates to more serious types 
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of offenses, rests on the assumption that criminal cases 
initiated by the police will be decided in a trial by judge 
or by jury. However, most cases are disposed of outside 
the traditional trial process, either by a decision not to 
charge the suspect with a criminal offense or by a plea of 
guilty (Lafave, 1965; Newman, 1966). In the United States, 
between one third and one half of the cases begun by arrest 
are disposed of by some form of dismissal by police, pro- 
secutor, or judge (Task Force Report, “The Courts", 1967). 
With respect to charges which are not dismissed, the question 
of guilt or innocence is not contested in the overwhelming 
majority of cases. A recent estimate is that gquiity pleas 
account for ninety per cent of all convictions (Newman, 1966). 
The available literature suggests that a substantial amount 
of guilty pleas is the product of negotiations between the 
prosecutor and defense counsel or the accused (Vetri, 1964). 
This practice, commonly known as plea negotiation, involves 
Giscussions leading toward an agreement under which the 
accused will enter a plea of guilty in exchange for a reduced 
charge or a favorable sentence recommendation from the 
prosecutor. 

Few practices in the system of criminal justice create 
a greater sense of unease and suspicion than the negotiated 
plea of guilty. The correctional needs of the offender, 
and legislative policies reflected in the criminal law, 


appear to be sacrificed for tactical accomodations between 
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the prosecutor and defense counsel. The offense for which 
guilt is acknowledged, and for which the sentence is 
imposed, often appears incidental to the business of 
keeping the courts moving. 

The system usually operates in an informal manner. 
There is ordinarily no formal recognition that the defen- 
dant has been offered an inducement to plead guilty. 
Although the participants know that negotiation has taken 
place, the prosecutor and defendant must ordinarily go 
through a courtroom ritual, in which they deny that the 
guilty plea is the result of any threat or promise (Task 
Force Report, 'The Courts’, 1967). As a result, there is 
no judicial review of the propriety of the bargain - no 
check on the possible amount of pressure put on the defen- 
dant to plead guilty. The process appears less systematic, 
more subject to chance factors and to possible excessive 
pressures on the defendant. Moreover, the defendant may 
not get the benefit he bargained for. There is no guarantee 
that the judge will follow the prosecutor’s recommen- 
dations for lenient sentence. In most instances the 
defendant will not know what sentence he will receive 
until he has pleaded guilty and sentence has been imposed. 
If the defendant is disappointed he may move to withdraw 
his plea, but there is no assurance that the motion will 
be granted, since at the time he tendered his guilty plea 


he probably denied the very negotiations he now alleges 
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(Task Force Report, 'The Courts’, 1967). 

However, despite the serious questions raised by 
the use of the negotiated plea, our system of criminal 
justice has come to depend upon it. There are simply not 
enough judges, prosecutors or defense counsels to operate 
a system where most defendants go to trial. The plea 
agreement, if carried out, eliminates the risk inherent 
in all adversary litigation. No matter how strong the 
evidence may be, each side must consider the possibility 
of an unfavourable outcome. At its best, the trial process 
is an imperfect method of fact-finding; factors such as 
the prosecutor's skill, the availability of witnesses, 
the judge's attitude, and jury vagaries will influence the 
result. Each side is interested in limiting these risks. 
In addition, the concessions of a negotiated plea may 
also be used by prosecutors when a defendant cooperates 
with law-enforcement agencies by furnishing information or 
testimony against other offenders. Confining trials to 
cases involving substantial issues may also help to preserve 
the significance of the presumption of innocence and the 
requirements of proof beyond a reasonable doubt. If trial 
were to become routine, even in ceases where there is no 
substantial issue of guilt, the overwhelming statistical 
probability of guilt might incline judges and jurors to be 


more skeptical of the defense than at present. 
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OBJECTIVES 


The purpose of this study is not to test or develop 
any particular theory relating to the administration of 
criminal justice. Nor will it make any attempt to judge 
the practice of plea bargaining by reference to its ‘good’ 
and ‘bad* points. Rather, it is the purpose of this 
research to attempt to discover variables which influence 
the use of the negotiated plea. We wish to discover 
the conditions under which prosecutors and defendants or 


defense counsel come to negotiate a plea. 
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FOOTNOTES 


1. The following section relies heavily on the Task Force 
Report, ‘The Courts’, 1967. 
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CHAPTER TWO 


REVIEW OF PREVIOUS RESEARCH 


Although there has been much discussion on the subject 
of plea negotiation in recent years (for example, Blumberg, 
19673; The Task Force Report, ‘The Courts', 1967; 

Quinney, 1969), our primary interest in this chapter is 

to evaluate the empirical research that has been done. 

For this reason the following review will deal exclusively 
with what we consider to be the most influential and most 
widely cited pieces of empirical research, namely that 
conducted by Newman (1956) and Vetri (1964). While others 
have examined the operations of the criminal justice 

system (See Grosman, 1969; Sudnow, 1965), their research 
has been conducted mainly from an organizational perspective 
and has not dealt with the factors that may influence plea 
negotiation. Consequently, while we do not wish to deny 

the importance of such research, we will focus the literature 
review exclusively upon that research most pertinent to the 
present study. 

The investigator most mentioned in the literature on 


plea negotiation is D. J. Newman. In his study, undertaken 
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in the early ‘fifties in the State of Wisconsin, Newman 
interviewed ninety seven felons under active sentence. 

His sample represented all men from the district under 
active sentence who had been convicted of felonies ranging 
from non-support to murder. The men were serving sentences 


under the following conditions: 


state prison 34 
State reformatory 6 
parole 9 
probation 48 
TOTAL 97, 


Most of the convictions (93.8 per cent) were not 
convictions in a combative, trial-by-jury sense, but merely 
involved sentencing after a plea of guilty had been 
entered. On analysis it was seen that over a third 
(34.1 per cent) of the men had originally entered a not 
guilty plea, changing to guilty only at a later procedural 
stage short of an actual trial. 

As one can see from Table One, men entering an 
initial plea of not guilty were significantly more often 
represented by defense attorneys than the men pleading 
guilty immediately. When examined on other demographic 
characteristics such as age, type of offense, education 
and occupation, the groups showed no significant differences. 

In attempting to discover why these men changed 


their pleas, Newman argues that the main factor in deciding 
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Table One 


TYPE OF PLEA BY RETENTION OF COUNSEL 


Guilty Changed Not Guilty 
To Guilty 
Lawyer 232m) 26.3% (24) 
No Lawyer 42.7% (39) 7.8% (7) 
TOTAL 60 31 91 
Chi square = 14.71 P< .05 


to retain counsel is an expedient one. 


"The reasons given for claiming or disdaining 
counsel varied from confessions of obvious 

iit and a hope for mercy from the court to 
poverty coupled with ignorance of provisions 
for state-paid defense attorneys. The chief 
reason, however, appeared to be an expedient 
one. «-. Over half, (54.3 per cent) of the men 
Claimed that they had bargained for their 
sentences. ... When asked their lawyers advice 
in regard to pleading, 75 per cent of those 
first pleading not guilty and then guilty, 
responded that their counsels’ advice was to 
maintain a not guilty plea ‘until something 
can be arranged'." 

(Newman, 1956) 


Having identified ‘plea bargaining’ as the major 


single factor in a defendant's decision to change his 
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Table Two 


TYPES OF BARGAINING BY RETENTION OF COUNSEL 


Offenders With Offenders Without 


Lawyers Lawyers 
1. Pleading toa 14.5% (8) aiyay Ech 
lesser charge 
2. Pleading for a 30.9%. (17) 14.6% (8) 
light sentence 
3. Pleading for con- sees (Sy) 16.3% (9) 
current Sentences 
4. Pleading for the Boley 4 1040) 9.1% (5) 
dismissal of 
charges 
TOTAL 54.5% (30) 45.5% (25) 


plea from one of not guilty to guilty, Newman then attempts 
to illustrate the various types of ‘arrangements’ that 

are made. Table Two illustrates the frequency of types 

of bargaining by retention of counsel. 

Newman briefly explains these four types of informal 
conviction agreements as follows: 

1. Negotiation concerning the charge: 

A plea of guilty is promised in exchange for a 
reduction in charge. This was a major issue in twenty 
per cent of the cases in which negotiation occurred. 

2. Negotiation concerning the sentence: 


A plea of guilty is entered in exchange for a promise 
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of leniency in the sentence recommendations of the pro- 
secutor. This occurred in fourty five per cent of 
Newman's cases. 

3. Negotiation for a concurrent sentence: 

An informal process that occurs chiefly among 
defendants who plead without counsel. A plea of guilty is 
entered in exchange for a concurrent sentence for multiple 
charges. This type of negotiation was reported by twenty 
two percent of the prisoners. 

4. Negotiation for dropped charges: 

This occurred in twelve and one half per cent of 
the cases that reported that negotiation had taken place. 
This usually involved an agreement on the part of the 
prosecution not to formally press charges against an 


offender, if he agreed to plead guilty to one major charge. 


While Newman's research is to be commended for 
illustrating types of informal conviction agreements, it 
is argued here that his research does not substantiate the 
existence of negotiation. 


Four major criticisms can be made of his work. 


First, one sign employed by Newman as evidence to illustrate 


that negotiation has taken place is the fact that an 
offender changes his plea from not guilty to guiity, and 
that the original charge is changed. However, two points 


should be noted here. One, this does not necessarily 
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show that negotiation has taken place as any change in 
charge could be unilaterally decided by the prosecutor if 
he feels that the evidence is not sufficient to obtain 

a conviction on the charge originally laid. Two, a 
defendant's decision to change his plea from not guiity 

to guilty could be a decision made by himself, or in 
consultation with his lawyer. As such neither possibility 
requires negotiation between prosecutor and defendant/ 
defense counsel. 

A second criticism relating to the use of a change 
in charge as an indicator of negotiation is that Newman 
assumes that the changed charge is of a less severe 
nature and carries a consequently less severe sentence. 
Again, two points should be noted. First, Newman takes 
as an indicator of a less severe sentence the fact that 
the prisoners who claimed to have experienced negotiation 
reported that the sentence they received was less severe 
than that they had expected at the time of their arrest. 
However, Miller (1968) found that the general populace 
had little knowledge of the possible sentencing alter- 
natives for conviction of criminal offenses. As such, 
it is possible that many of the prisoners that Newman 
interviewed were unsure as to the possible sentence that 
they may have received at the time of their arrest. 
Second, a change in original charge does not necessarily 
mean that it carries a less severe sentence. As Vetri 


reports, (1964), one of the major influences ona 
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prosecutor to negotiate a charge with a particular defendant 
is that the courts will have adequate scope to punish? 

on conviction of the charge to which a quilty plea was 
given. 

A third major criticism of Newman's work is that he 
uses statements of prisoners as his only source of data. 
We feel that the reliability of his findings is gques- 
tionable because of the possibility of memory lapse by 
those interviewed, together with the fact that they may 
have been ignorant of certain points crucial in deciding 
whether or not a plea has been negotiated. For example, 
waS a Charge changed unilaterally by the prosecutor, or 
in consultation with the defendant's lawyer? Newman's 
operationalization is only as accurate as the prisoners’ 
reports. 

Finally, as we have suggested above, Newman’s indi- 
cators fail to supply evidence of communication between 
prosecutor and defense counsel or defendant concerning the 
formulation of the negotiated plea. To say that ‘nego- 
tiation’ has taken place, there must be evidence of such 
communication. In this respect Newman's data are deficient, 
and as such, only allow a post factum inference of nego- 
tiation to be drawn. 

Such criticism is not intended to suggest that 
Newman's inferences are incorrect, but only to point out 


that they can only remain inferences until research has 
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been conducted employing a more adequate operational 
definition of the concept of negotiation. 

D. R. Vetri, (1964), describes the results of a 
mailed questionnaire sent to 205 Chief Prosecuting 
Officers in the most populous counties of fourty three 
states. The fifteen questions that were asked attempted 
to elicit responses on the negotiated plea operation, 
requesting information on such matters as the number 
of negotiated pleas handled, factors influencing the use 
of the negotiated plea, and the feelings of prosecutors 
as to the relative usefulness and efficacy of the 
negotiated plea. 

After discovering that over 80 per cent of the pro- 
secutors thought that at least 70 per cent of all pleas 
handled through their office were guilty pleas, Vetri 
then attempted to discover the percentage of negotiated 
pleas that were handled. In response to this question 
he found that approximately 50 per cent of the prosecutors 
believed that at least 40 per cent of all gquiity pleas 
were negotiated pleas. 

Responses to the third question, concerning the 
types of agreements made, revealed that prosecutors 
thought the most common method used was that of accepting 
a guilty plea to a lesser included offense (see Table 


Three). 
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Table Three 


WHAT TYPES OF AGREEMENTS DOES YOUR OFFICE MAKE? 


_ OSL EY (SL AIS IES SS IST SL CC EI I CEE ENS SO OO IS TS SS 


Promise of Acceptance of plea Dismissal of 
sentence to a lesser counts or 
recommendation included offense other indictments 


Prosecutors 54.5% 95.5% Si.7% 


Table Four shows the responses that Vetri obtained to 
the question, ‘What influences staff members to plea 
bargain with a particular defendant?'. As one can see, 
although certain factors would seem to be more influentiai 
than others, (for example, a defendant's prior criminal 
record receives more support than personal sympathy), we 
are not told why this is so. 

Three major criticisms can be made of Vetri's work. 

First, considering the controversial nature of plea 
negotiation and the major role played by the prosecutor 
in such negotiation, it is questionable whether their 
replies would be a satisfactory source of data. 

Second, a questionnaire with ‘forced choice’ alter- 
natives was used to gather the data. This limits the 
scope of the information collected in that prosecutors 
were not able to discuss in greater detail the various 


factors taken into account in their decision to negotiate 
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Table Four 


WHAT INFLUENCES STAFF MEMBERS TO PLEA BARGAIN WITH A 
PARTICULAR DEFENDANT? 


Factors Number of Percentage of 
Prosecutors Prosecutors 
a. Particular crime charged 42 70.0% 
b. Prior criminal record 48 80,0% 
c. Court has adequate scope 50 83.3% 


to punish 


dad. Cooperative attitude of 41 68.4% 
defendant 

e. Government has weak case 51 85.0% 

f. Witness does not wish 36 60.0% 
case continued 

g. Personal sympathy 16 26.7% 

h. Repetitious counts 33 55.0% 

i. Work load 22 36.7% 

j. Law too harsh 19 31.7% 


a plea. For example, although we are told that a defen- 
dant's prior criminal record is an important consideration, 
we are not told whether it is the presence or absence of 
such a record which leads the prosecutor into considering 


a negotiated plea. 
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Third, since vetri only received 83 replies to his 
questionnaire, a response rate of only fourty per cent, 
the generality of his findings may be questioned. 

Consequently, while Vetri's research does suggest 
factors that may explain the incidence of the negotiated 
plea, it is argued that they can only remain suggestions 
until a more rigorous examination has been made. 

In conclusion, we should note that both Newman and 
Vetri suggest variables that may explain the incidence 
of the negotiated plea. For example, Newman's work 
suggests the importance of defense counsel in negotiation 
because he states that plea negotiation appears more 
likely if the defendant is represented by a lawyer since 
men entering an initial plea of not guilty were signifi- 
cantly more often represented by defense attorneys. 
Prosecutor's answers to Vetri's questionnaire indicate 
that a defendant's prior record, the quality of the 
evidence, (including the Crown's evaluation of witnesses), 
and the presence of multiple charges or repetitious 
counts in the indictment all influence prosecutors in 
their decision to negotiate. 


A final point which should be stressed, applying 


to both pieces of research, is that they present ‘pictures’ 


of the negotiation process as constructed by prisoners 


in Newman's case and prosecutors in Vetri's. The findings 


18 


ox | 


* tot vtege? isp 40 Gfas oeneqnee 6 ~salsonoit 
rT 2H hg af feet epaiiel? oll 9o ysiieweneg ota 


ob @2rnedsy s'ieoet of Poly ,;yianerpeanco 


54 ihe bmg] efi nitniaxke Yre Jen3 e10208h 1 9 
Pye 


¢ el Ys = VETO fj 7 r : rare wu rey fy wiv as .selg 


; et 
my Ot 5 ; , . omega ri;-tx=s eootgecs eta - liso 


e 
7 
i Atet welts aogor Eiewie oe amr ewloroao 1 : - 
a 


iadee aokeer;oocs ote 242 pit ood ad anianed : 
a “cnt = ve faeepoiews p22 toeteghee “ese 2) ylertse 


a) Hines stem figs 262 26 ie Ee bea, r rae salzetons fen 
" ,-SHsctes ote? TE Cammeedt er! mara osoe stae 
Jeainesi 2 LFieap 2 Pate. oF etevars x! attuggeare 
sit IO tele % a eeeFODen WS s Ig a* sebers ta. a sand Oo 
2a, FC - (mr epee 3 £Wez ati? el beget) — 

apoigkisesua, 1 tepeet> efeksion Jo sonederg asd 


al. siouinmeosa oe cedmilid £60 .taqrmlelon?-atz- ak amt 


-_ 


represent what each group believes is important in plea 
negotiation, which may or may not coincide with what is 


in fact important in plea negotiation. 
THE APPROACH OF THIS STUDY 


Despite their methodological inadequacies, the 
findings of previous research do suggest a number of 
possible factors that may help explain the incidence of 
plea negotiation. It is the purpose of this research 


to assess these suggestions by constructing and testing 


Several hypotheses from the findings of previous research 


in addition to others that we believe may be important. 


Consequently, the following hypotheses will be tested: 


1. Negotiation is more likely if the defendant is 
represented by defense counsel. 


Newman's study indicates that plea negotiation 
appears more likely when the defendant is represented 
by a lawyer. His evidence for this possibility was that 
men who entered an initial plea of not guilty, which 
they later changed to guilty, were significantly more 
often represented by defense attorneys. As we have 
mentioned above, Newman's observation does not allow one 
to conclude that the probability of negotiation is 
higher if the defendent is represented by a lawyer, but 


it does provide an indication that this may be the case. 
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2. Defendants from low occupational status groups will 
be less likely to experience negotiation than those 
from higher occupational status groups. 


3. Defendants with native racial origins will be less 
likely to experience negotiation than those with non- 
native racial origins. 


Both of these hypotheses can be classified as 
referring to the operation of extra-legal factors in 
the justice system. The rationale for including these 
hypotheses in the study is that they will allow us to 
discover whether or not the cries of social discrimination 
that have been levelled at the criminal justice system 
are warranted. Although much has been written concerning 
the discriminatory practices of the criminal justice 
system (Lemert, 1967; Quinney, 1970), few studies have 
provided satisfactory evidence that this is indeed the 
case. Consequently, hypotheses two and three will attempt 
to discover whether such criticism is justified with 


respect to plea negotiation. 


4. Negotiation is more likely given the presence of 
multiple charges and/or repetitious counts in the 
Original indictment. 

Both Newman and Vetri point out that a positive 


relationship appears between the incidence of negotiation 
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and the presence of multiple charges and/or repetitious 
counts in the original indictment. Such a relationship 
was also suggested in our interviews with the Chief 
Crown Prosecutor. It would appear that where certain 
charges are, according to the prosecutor's evaluation, 
unlikely to obtain a conviction, the prosecutor will 
drop those charges for the assurance of a guilty plea 


with respect to the remaining charges. 


5. Negotiation is more likely when the prosecutor's 


assessment of the case is unfavorable with respect 


to probable conviction. 


In the pilot study of the prosecutor's files it 
was noted that cases in which negotiation occurred some- 
times contained notes written by the prosecutor that the 
evidence against the defendant was poor, that a parti- 
cular witness did not wish to give evidence for the 
prosecution. Vetri too points out that a factor influencing 
the prosecutor's decision to negotiate is his assessment 
of the case against the defendant. Consequently, one 
would expect that the possibility of negotiation increases 
when the prosecutor's assessment of the case is unfavourable 


with respect to the possibility of obtaining a conviction. 


6. Negotiation is more likely when the defendant has 
no previous record. 
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Vetri states that among the factors influencing 
the prosecutor in his decision to negotiate a plea was 
the presence or absence of a previous record. It would 
seem likely that a defendant's ability to negotiate a 
plea would be severely impaired if he had a previous 
record, especially if he had been convicted of an offense 


Similar to that contained in the present charge. 
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FOOTNOTES 


1. By ‘scope to punish Vetri is referring to the fact 
that a changed charge may carry a Similar penalty. 
For example, in our initial enquiries at the pro- 
secutor's office we were informed that, although 
the penalties on conviction were similar, a defendant 
would often agree to plead guilty to a charge of 
"possession of stolen property’ rather than to one 
of ‘theft* in the belief that the passive nature of 
the former presented a ‘cleaner’ record. 
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CHAPTER THREE 


METHODS 


The present study was based on the analysis of data 
collected by the author from case files held in the 
Chief Crown Prosecutor's office of one metropolitan 
area in the Prairie Provinces of Canada. Our reasons 
for using prosecutors’ files, as opposed to either 
prisoner interviews or a questionnaire, were primarily 
related to the methodological criticisms of previous 


studies. 


DESCRIPTION OF THE CASE FILES 


Original case files are Kept in the prosecutor's 
office for approximately one calendar year, after which 
time they are processed on microfilm and stored in the 
basement of the city's police station. 

The individual files vary in size according to the 
severity of the crime committed, the more serious cases 


tending to require a considerably greater amount of 
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investigation than those of a less serious nature. 
Every file in the prosecutor's office contained 

a Court Disposition Sheet. This appeared to be the 

standard document for recording the actual disposition 

of each case. It generally contained seven pieces of 

information: 

1. The full name of the defendant. 

2. The original charge(s). In some cases only the 
Criminal code number appeared. However, in other cases 
a description of the charge accompanied the code number. 
Such differences did not appear to be related to the type 
of offense itself, but rather to the individual prefer- 
ences of the person who happened to be supplying this 
information. 

3. The name of defense counsel, or an indication that 
the defendant did or did not have defense counsel appointed. 
This information was usually noted by providing the name 
and/or telephone number of the defense counsel. Ina 
very few cases the words ‘legal aid’ were written down, 
presumably to indicate that the defendant's lawyer was 
being provided by the city's ‘legal aid’ organization, 
However, these cases were so rare that they could not 
be used to give any indication of the quality of defense 
counsel that a defendant may have obtained. 


4. Nature of the plea. This information was provided 
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by the inclusion of three separate boxes on the Court 
Disposition Sheet which contained the labels ‘Guilty', 
‘Not Guilty’, and ‘Reserved’. 

5. Name of the Prosecutor. 

6. Disposition of the case. This information was 
provided at the bottom of the sheet, and consisted of 
the final disposition of the case, and the terms of the 
sentence, if any, that were received. 

7. Remarks. Unlike the other pieces of information 
on the Court Disposition Sheet, there was no actual 
provision for remarks that may have been made by the 
prosecutor. In some cases these remarks consisted of 
simple statements of fact, such as the date of initial 
hearing. However, they also contained notorised infor- 
mation concerning discussions that were heid with other 
prosecutors and the appointed defense counsel. Indications 
of the quality of certain witnesses, the possibility of 
obtaining a conviction, and, in some cases, the results 
of meetings held with defense counsel documenting any 
‘arrangements' that may have been made, were also included. 
For exampie, a reduction of the instant charge for the 
promise of a guilty plea to a lesser offense was some- 
times notorised here. 

A second document contained in ali of the files 


examined was the Follow Up Report. This was almost. 
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always written by the investigating police officer, 

and in some cases included a report written by the Staff 
Sargeant on duty at the particular time that a complaint 
Or arrest was made. This report contained details of 
the alleged offense, the time of its occurrence, and 

the names and addresses of witnesses. 

A third document contained in those files where the 
defendant had been arrested and detained in the city 
gaol, was the Prisoner Booking Sheet. This document 
contained the following information: 

1. The original charge(s), written in a similar 
Manner to that in the Court Disposition Sheet. 

2. The sex, age, and race of the defendant. 

3. Information as to whether the defendant had been 
previously arrested, 

4. The defendant's attitude at the time of arrest 
(for example, was the defendant cooperative or belli- 
gerent). 

5. The nature of the defendant's employment, and the 
grade of schooling that the defendant had obtained. 

For traffic offenses involving accidents to property 
or persons a fourth document is included in the case 
file. This contains information concerning the nature 
of the offense, names and addresses of witnesses, and 
information on the defendant such as age, sex, and occu- 


pation. 
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A fifth document is included for traffic offenses 
in which alcohol is perceived as being a possible cause 
of the offense. This is titled the Alcohol Influence 
Report and contains information concerning the driver's 
attitude toward his arrest. 

In cases where a probation officer has been asked 
to write a pre-court report on an accused, this report 
was included in the case file. Such a report contained 
not only standard information, such as the defendant's 
age, name and sex, but also details of the defendant's 
socio-economic and family background, and details of any 
previous contact that the defendant had had with agencies 
of social control. 

Finally, it should be added that any correspondence 
that the prosecutor may have had with defense counsel, 
witnesses, or any other interested parties to the case, 


was also included in these case files. 


OPERATIONAL DEFINITIONS 


This section is concerned with providing the opera- 
tional definitions of the dependent variable and each of 
the independent variables contained in the hypotheses 
to be tested. 


As we pointed out in the previous chapter, it is 
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our opinion that a principal criticism that can be 
levelled at Newman's work is his failure to operationalize 
adequately the concept of plea negotiation. We believe 
that defining this variable with precision requires 
some measure of interaction with defense counsel rather 
than the simple indication that an original charge has 
been reduced for the promise of a guilty plea. 
Evidence of plea neqotiation will be indicated 

by the presence of all of the following: 

1. A change in the original charge. This will be 
recorded by observing such a change on the Court Dis- 
position Sheet. 

2e A change in plea from either ‘Not Guilty' or 
*Reserved' to one of 'Guilty'. This will be noted as 
it appears on the Court Disposition Sheet. 

3. Letters of correspondence to and from defense and 
prosecution, and/or comments written by the prosecutor 
indicating a reduction in charge for the assurance of 
a guilty plea. The former will be noted as they appear 
in the prosecutor's files. Comments written by the 
prosecutor usually appear on the Court Disposition Sheet, 
but they can appear in any part of the file. 

The independent variables of representation by 
Gefense counsel, occupation, racial origin, and the 


presence of repetitious counts and/or multiple charges 


in the original indictment, have their indicators in the 
Court Disposition Sheet, Prisoner Booking Sheet, or other 
official documents in the case files. 

Assessment of the case against the defendant with 
respect to an expected conviction was determined by 
examining notes that were written by the prosecutor in 
various parts of the file. As has been pointed out above, 
such notes were primarily of two kinds: those that dealt 
with aspects of the case that the prosecutor used for 
his own information; and those notes exchanged between 
prosecutors that concerned either specific issues, or 
the case as a whole. 

The presence of a previous record would ideally 
have been operationalized by noting the presence of 
previous convictions that a particualr defendant had. 
However, as this information was not present in all files 
it was necessary to use some other indicator. Conse- 
quently, this variable was measured by noting the presence 
or absence of previous arrests as they appeared on the 
Prisoner Booking Sheet. In addition to this information 
on arrests, the presence or absence of previous con- 
victions on charges similar to the instant charge was 
also recorded as an additional indication of previous 
record, 

A defendant's occupation was categorized according 


to the scale produced by the National Opinion Research 
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Center. In this scale, occupations are provided with 

a numerical score which increases along with the status 
of the occupation. In collecting the data an individual 
score was given to each defendant according to his 
occupation. After examining the frequency distribution 
of occupational status, it was decided to create the 
following three categories: Unskilled, Skilied and Semi- 
Skilled, and Professional and Semi~Professional. 

The population from which the sample was drawn 
consisted of all those defendants formally charged with 
offenses contrary to the Canadian Criminal Code from 
March, 1972 through January, 1973, a period of eleven 
months in all. 

From a pllot study of fifty three cases, it was 
found that fifty per cent of the cases were summary 
offenses; twenty five per cent were indictable offenses; 
and twenty five per cent were alcohol related driving 
offenses, which could be prosecuted as either summary 
or indictable offenses. 

With respect to plea negotiation, it was found that 
fifty per cent of the indictable offenses had been 
negotiated compared to forty per cent of the alcohol 
related driving offenses and none of the summary offenses, 

In order to obtain a representative number of cases, 


a Stratified random sample of approximately two thousand 
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cases was taken. The decision to stratify the sample 

was taken because all cases are initially referred to a 
magistrates court, and therefore were included in the 
prosecutor's files. Consequently, it was necessary to 
employ some means of stratification in order to ensure 
that our sample was not over represented by petty offenses, 
which experience relatively little plea negotiation. 

Given our desire to obtain a sample size of approx- 
imately two thousand cases, and having estimated the 
number of working days per year at two hundred and twenty 
five, we needed to obtain approximately nine cases per day 
in order to achieve our sample size. Because of the even 
split between the number of indictable offenses and 
alcohol related driving offenses that we found in our 
pilot study, we decided on a sampling fraction of four, 
four, one. This means that for each working day we 
obtained four indictable offenses, four alcohol related 
driving offenses, and one summary offense. AS such, our 
final sample would have consisted of approximately two 
hundred summary offenses, nine hundred indictable offenses 
and nine hundred alcohol related driving offenses. In 
actual fact the sample size amounted to 1,834 cases: 

236 summary offenses, 799 indictable offenses, and 799 


alcohol related driving offenses. 
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DESCRIPTION OF THE SAMPLE 


Table Five presents the frequency distribution of 
the seven variables under consideration in this study. 
As can be seen from this table, plea negotiation occurs in 
approximately 30 per cent of all cases. With respect to 
the characteristics of the Gefendants, it can be seen that 
almost half had a previous record. Fifty per cent were 
members of the lowest occupational group, and almost 
twenty per cent were members of the highest occupational 
group. Only twelve per cent of all defendants were of 
native racial origin. With respect to the nature of the 
Charges, just over fourty per cent were charged with 
Single offenses; forty three per cent were charged with 
indictable offenses, the same number also being charged 
with alcohol related driving offenses, and approximately 
twelve per cent with summary offenses. Only three per 
cent of the cases received an assessment from the pro- 


secutor with respect to an expected conviction. 
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Table Five 


FREQUENCY DISTRIBUTION OF THE SEVEN VARIABLES 
UNDER CONSIDERATION 


Number Percentage 
Negotiation 
Negotiated 522 28.4 
Not Negotiated 1312 7B) 
Defense Counsel 
Counsel 818 45.4 
No Counsel 984 Sie 
Occupational Status 
Unskilled 801 S104 
Skilled and Semi-skilled 467 30.0 
Professional and Semi- 289 18.6 
professional 
Racial Origin 
Native 226 1263 
Non-native 1607 87.6 
Repetitious Counts and 
Multiple Indictments 
Multiples 1073 Sun 
Singles 761 41.5 
Previous Arrest Record 
Record 808 46.9 
No Record 913 SSL 
Assessment by Prosecutor 
Assessment 58 Sac 
No Assessment 1776 96.2 
Offense Committed 
Indictable , 799 43.5 
Alcohol Related Driving 799 43.5 


Summary 236 12.9 


A 
:* 
‘ 
= Tr 
+ 
Ey 
a ~) . > . ak - ~ 
~ a 
Ae : a d . + 
, : a = ; ; 
: 
: 
4 a o 
« s 2 ~- - mas @ 
* ~ - = =. ae . 
* ®& 
bbe a = = ’ = 
F 
é 
- = = 
“ . F pa ‘ A 
a os 
z 
be - ‘ 
: < - 7 4 ay 8 * . f Fi 
4 4 - a el = = +=@ aa = 
=~ 
all ‘ * -_ e #3 
i a A s af ‘i Fn 
: “Yes é 3h * ary 4P —alp ~ 


a ae 


== 
oo 


CHAPTER FOUR 


FINDINGS 


The first hypothesis to be tested states in its null 
form that there is no relationship between the incidence 
of plea negotiation and the presence of defense counsel. 
Table Six presents the cross-classification of plea 
negotiation with the presence or absence of counsel. 

The Chi square is significant at the .001 level. Further- 
more, a strong relationship appears to exist between 
these two variables (Phi = .62). When no counsel was 
present, negotiation occurred enly rarely, (3.2 per cent); 
when counsel was present, plea negotiation occurred in 
approximately 60 per cent of the cases. However, in 

40 per cent of the cases where counsel was present there 
was no negotiation. The first null hypothesis, then, 
appears to receive little support, particularly in the 
sense that without defense counsel plea negotiation is 
quite unlikely. 

However, before concluding that a relationship does 


exist between representation by counsel and the incidence 
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Table Six 


PLEA NEGOTIATION BY THE PRESENCE OR ABSENCE 
OF DEFENSE COUNSEL 


Lawyer NO Lawyer 
Negotiation 59.9% (490) Sy 5 CD) 
No Negotiation 40.1% (328) 96.8% (953) 
TOTAL 818 984 1802 


Chi square = 697.2 Pei, O01) Phi = .62 


of plea negotiation, it is necessary to consider the 
possible spuriousness of this relationship. That is, other 
variables, through their effect on the presence or absence 
of counsel, may be significantly influencing the nego- 
tiation of pleas. For example, one obvious consideration 
would be that those defendants from the lowest occupa- 
tional category would be less likely to hire counsel 
than those of higher occupational status, Simply because 
of the costs involved. 

Table Seven presents the cross-classification between 
plea negotiation and the presence or absence of defense 
counsel, when we control for defendants’ occupational 


status. Again the Chi square is significant at the .001 
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Table Seven 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING 
FOR OCCUPATIONAL STATUS 


Occupational Category: Unskilled 


Lawyer No Lawyer 
Negotiation S325 (OKO) Thee ka7)) 
No Negotiation 44.8% (155) 98.5% (445) 
TOTAL 346 5572 


Chi Square = 299.5 Pee. UU) Phi wo 


Se REE SORES ON SP REE CPR ERNE AREER SES A SS MERE SE ae RE EE EEE EER RO 


Occupational Category: Skilled and Semi~Skilled 


Lawyer _ NO Lawyer 
Negotiation 61.6% (143) 4.4% (11) 
No Negotiation 38.4% (89) 95.6% (2490) 
TOTAL 232 awk 


Chivsquacce=-elv9.49) Pa-<s. 0018 BPhie=8.61 


Occupational Category: Professional and Semi-Professional 


Lawyer No Lawyer 
Negotiation 79.0% (124) / Looe Oy) 
No Negotiation Wines Tsk) 92.9% (131) 
TOTAL 157 141 


Chi Square =)152.2 <P —.001)) Phi =).72 
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level for all three categories of occupational status. 

The strength of the original relationship found in Table 
Six is maintained in each of the three occupational 
categories (Phi = .61 for Unskilled; .61 for Skilled and 
Semi-Skilled; .72 for Professional and Semi~Professional). 
For each status level, when no counsel was present 
negotiation only rarely occurred, whereas when counsel 

waS present negotiation occurred in over 50 per cent of 
the cases. 

However, it should be noted that there is a sub- 
stantial percentage increase in negotiation as occupa- 
tional status increases. Whereas plea negotiation occurs 
in 55 per cent of the cases where counsel is present for 
members of the lowest occupational category, this figure 
approaches 80 per cent for members of the highest occupa- 
tional category who obtain counsel. Consequently, we 
should perhaps conclude that while the results of 
controlling for occupational status in no way diminish 
the necessity of obtaining defense counsel if negotiation 
is to occur, they also suggest a very strong relationship 
between either plea negotiation and occupational status, 
or defense counsel and occupational status. 

In further tests for spuriousness between plea 
negotiation and the presence or absence of defense counsel, 


controls were introduced for five additional variables: 
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the previous record of defendants, their racial origin, 
the type of offense that they had committed, the pro- 
secutor's assessment of the case, and whether repetitious 
counts and/or multiple charges appeared in the original 
indictment. 

Table Eight presents the cross-classification of 
plea negotiation with the presence or absence of counsel, 
when we control for defendants’ racial origin. Chi square 
is significant at the .001 level for both defendants of 
native racial origin and those of other racial origins. 
Furthermore, the relationship found in Tabie Six still 
holds when controlling for racial origin. Of those 
defendants without counsel, less than 4 per cent experience 
negotiation in either racial category. However, it 
should be noted that Phi is considerably reduced for those 
of native racial origin (Phi = .38 for natives compared 
to .65 for non-natives), a reflection of the percentage 
differences between natives with counsel who experience 
negotiation, 28.9 per cent, compared to those of non- 
native racial origins with counsel who also experience 
negotiation, 63.4 per cent. Such a reduction, while by 
no means conclusive, does suggest that racial origin 
may be an important factor in determining whether a 
defendant will experience negotiation. In addition, it 


should be noted that there is a reversal between the 
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Table Eight 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING 
FOR RACIAL ORIGIN 


Racial Origin: Native 


Lawyer NO Lawyer 
Negotiation 28.9% (24) 2.8% (4) 
No Negotiation Tee C59) 97.2% (138) 
TOTAL 83 142 


Chi Square = 30.4 P< .001 Phitee.ss 


Racial Origin: Non-Native 


Lawyer No Lawyer 
Negotiation 63.4% (466) See comen izle) 
No Negotiation 36.6% (269) 96.8% (814) 
TOTAL TSS 841 


Chi Square = 658.2 mee Oth eh eS als) 


percentage of natives with counsel who experience plea 
negotiation, compared to the original relationship in 

Table Six. In the latter case, 59.9 per cent of persons 

with counsel experience negotiation, compared to 40.1 per cent 
with counsel who do not. However, when we control for 


racial origin we find that only 28.9 per cent of natives 
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with counsel experience negotiation, compared to 71.1 
per cent with counsel who do not. This reversal in the 
percentage differences suggests that a defendant's racial 
origin is an important factor in determining whether that 
defendant will experience plea negotiation. 

Table Nine presents the cross-classification of plea 
negotiation by defense counsel, while controlling for 
both occupational status and racial origin. In examining 
the relationship between plea negotiation and defense 
counsel for those of non-native racial origins, the trend 
observed with respect to defendants' occupational status 
is maintained. Although the presence of defense counsel 
is a virtual necessity for plea negotiation, it can be 
seen that a non-native defendant's chances of obtaining a 
negotiated plea are positively related to his occupational 
status. However, when we examine the relationship between 
plea negotiation and defense counsel, while controlling 
for occupational status with respect to those of a native 
racial origin, we find that not only is the relationship 
between plea negotiation and defense counsel weakened, 
but that the association between plea negotiation and 
occupational status disappears. In comparing the frequency 
of plea negotiation between natives in the unskilled and 
semi-skilled occupational categories, the amount of plea 


negotiation is the same. Although natives in the profes- 
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Table Nine 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING FOR 
OCCUPATIONAL STATUS AND RACIAL ORIGIN 


Occupational Status: Unskilled 
Racial Origin: Native 


Lawyer No Lawyer 
Negotiation 20%. 6 (1.2) 224% (2)) 
No Negotiation V303% ee (33)) 97.6% (80) 
TOTAL 45 82 


ChisSquare =915.005) P< .001 Phi = 7737 


Occupational Status: Unskilled 
Racial Origin: Non-Native 


Lawyer No Lawyer 
Negotiation 59.5% (179) 1.4% (5) 
No Negotiation 40.5% (122) 98.6% (364) 
TOTAL 301 369 


Chigsquabes=—a2yOel8 oP <-).00] 8) Phiv= 9.05 


Occupational Status: Skilled and Semi-Skilled 
Racial Origin: Native 


=< ene 


Lawyer No Lawyer 
Negotiation 25.0% (3) 4.2% (a) 
No Negotiation 75.0% (9) 95.8% (23) 
TOTAL 12 24 


Chi Square = ens 2 Pp <a cL Phi. os Es iwe 
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Table Nine — Continued 


Occupational Status: Skilled and Semi-Skilled 
Racial Origin: Non-Native 


Lawyer No Lawyer 
Negotiation 63.6% (140) 4.4% (10) 
No Negotiation 36.4% (80) 95.6%: (217) 
TOTAL 220 PASAT | 


Chi Square = 173.2 Pee O01 Phi = .63 


Occupational Status: Professional and Semi~-Professional 
Racial Origin: Native 


Lawyer No Lawyer 
Negotiation 66.7% (4) 0,0% (0) 
No Negotiation £iGinehys C25) 100.0% (6) 
TOTAL 6 6 


Fisher's Exact Test = 0.03 PhHip=ewl 


Occupational Status: Professional and Semi-Professional 
Racial Origin: Non=Native 


Lawyer No Lawyer 
Negotiation Os ea) TEES Eke) 
No Negotiation Meh lai’s 9 XCe)a4)) 92.6% (125) 
TOTAL 151 is> 


Chi Square = 146.4 P< .001 Pie) sere 
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Sional and semi-professional category do experience plea 
negotiation at a rate similar to those of other racial 
Origins, it should be noted that the cell sizes are so 
small that no reliable comparison is possible. 

It should also be noted that there is again a reversal 
between the percentage of natives with counsel who exper- 
ience plea negotiation compared to the original relationship 
in Table Six. This, together with the fact that occupa- 
tional status does not appear to affect plea negotiation 
for natives as much as it does for those of non-native 
racial origins, lends even greater strength to the 
possibility that a defendant's racial origin is an 
important variable in plea negotiation, an issue which is 
discussed later in this chapter. 

With respect to our examination of the cross- 
classification of plea negotiation with defense counsel, 
while controlling for the prosecutor's assessment of the 
case, we found that 91 per cent of all cases that were 
‘assessed’ obtained negotiation, and that 84 per cent of 
these defendants had defense counsel. However; because 
of the extremely small number of cases that were ‘assessed’, 
only 3 per cent of the total sample, further analysis 


proved impossible. 
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Table Ten presents the cross-classification of plea 
negotiation with defense counsel, while controlling for 
the type of offense committed. As Table Ten shows, the 
Chi square is significant at the .001 level for all types 
of offense and Phi is greater than .5 in all cases. As 
we found previously, when no counsel was present nego- 
tiation rarely occurred. Even in the offense category of 
alchohol related driving offenses ~ the one where the 
greatest percentage of plea negotiation occurred - only 
5.3 per cent of defendants without counsel obtained a 
negotiated plea. 

Possibly more significant is the fact that nego- 
tiation varies with the type of offense committed. With 
respect to indictable offenses, 212 out of 786 cases (27 
per cent) were negotiated; 300 out of 786 (38.2 per cent) 
alcohol related driving offense cases were negotiated; 
compared to only 9 out of 230 (3.9 per cent) summary 
offenses. Clearly, type of offense and its relationship 
to plea negotiation, along with its possible relationships 
with other variables, is a factor that will have to be 
considered carefully. It should also be noted that we 
found some change from the original relationship in 
Table Six with respect to the type of offense committed. 
Whereas we found in the original relationship that 


approximately 60 per cent of defendants with counsel 
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Table Ten 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING FOR 
OF OFFENSE COMMITTED 


‘Mets YA S)D 


Type of Offense: Indictable 
Lawyer No Lawyer 
Negotiation 49.9% (203) 224% (9) 
No Negotiation 50.1% (204) 97.6% (370) 
TOTAL 407 379 
Chigcquateesn222.4 Po. 00l. Pni = 9.53 
Type of Offense: Alcohol Related Driving 
Lawyer No Lawyer 
Negotiation 71.8% (279) Sse 2) 
No Negotiation 28.2% (109) 94.7% (377) 
TOTAL 388 398 
Chi Square = 366.8 P <.001 Pree. OG 
Type of Offense: Summary 
Lawyer No Lawyer 
Negotiation 34.8% (8) 0.5% en) 
No Negotiation 65 oc cee Gly) 99.5% (206) 
TOTAL Zs 207 
Chi Square = 56.0 P<, OOF Phi =. 53 
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experience plea negotiation, this figure is reduced to 

50 per cent with respect to indictable offenses, while it 
increases to 72 per cent with respect to alcohol related 
driving offenses. However, with respect to summary 

offenses this relationship is reversed in that only 35 per 
cent of defendants with counsel experienced plea nego- 
tiation. Consequently, the effect of counsel on negotiation 
depends upon, or varies with, the type of offense. 

The relationship between plea negotiation and defense 
counsel, while controlling for the presence of repetitious 
counts and/or multiple charges in the original indictment, 
is shown in Table Eleven. As with our other findings, 
negotiation is rare when defense counsel is not present, 
both for 'muitiple"' and ‘single' charges. With respect 
to ‘multiple’ charges, 4.3 per cent of defendants without 
counsel experienced plea negotiation compared to 1.9 per 
cent of those defendants without counsel who were charged 
with a ‘single’ offense. The strong relationship suggested 
in the other tables between plea negotiation and defense 
counsel is also suggested here, with Phi's of .65 and .55 
for ‘muitiple' and ‘single’ charges respectively. Again 
it should be noted that the original relationship with 
respect to plea negotiation and the presence of counsel 
is reversed. For those charged with 'single' offenses 


only, 46 per cent of those with counsel experience 
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Table Eleven 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING FOR 
THE PRESENCE OF REPETITIOUS COUNTS AND/OR 
MULTIPLE CHARGES IN THE ORIGINAL INDICTMENT 


‘Multiple' Charges 


Lawyer NO Lawyer 
Negotiation 66.97% (306) 4.3% (22) 
No Negotiation BS eon t Les) 95.7% (493) 
TOTAL 549 513 


Chi Square = 443.8 Pe. . O01 Prhiie-aes 


‘Single’ Charges 


Lawyer No Lawyer 
Negotiation Ne Gils (lex) 1.9% (9) 
No Negotiation 53.9% (145) 98.1% (460) 
TOTAL 269 469 


negotiation compared to almost 60 per cent in the original 
relationship. 

The conclusions to be drawn from the operations 
carried out here are essentially the same as those made 
earlier. Plea negotiation, to a large extent, depends on 


the presence or absence of defense counsel. However, the 


48 


49 


effect of counsel on negotiation varies somewhat by the 
presence or absence of repetitious counts and/or multiple 
charges in the original indictment. 

Table Twelve presents the cross-classification of 
plea negotiation with defense counsel, while simultan- 
eously controlling for the type of offense committed and 
the presence of repetitious counts and/or multiple charges 
in the original indictment. With respect to indictable 
offenses there is some reduction in plea negotiation when 
only ‘single' charges are present. When ‘multiple’ 
Charges are present 52.3 per cent of defendants with 
lawyers experience plea negotiation compared to 48.1 per 
cent of defendants with ‘single’ charges. For those 
with 'multiple' charges in the alcohol related driving 
offense category, 73.4 per cent of defendants with counsel 
experience plea negotiation compared to only 42.1 Wer 
cent of those charged with ‘single’ offenses. 

In both offense categories the original relationship 
between plea negotiation and defense counsel is maintained 
for those defendants with ‘multiple’ charges. However, 
for those defendants with only ‘single' charges the 
percentage differences are reversed in both offense 
categories. Consequently, regardless of the type of 
offense committed, it would seem that the importance of 
defense counsel is reduced for those defendants with only 


‘single’ charges. 
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Table Twelve 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING FOR THE 
TYPE OF OFFENSE COMMITTED AND THE PRESENCE OF REPETITIOUS 
COUNTS AND/OR MULTIPLE CHARGES IN THE ORIGINAL INDICTMENT 


Type of Offense: Indictable 
‘Multiple' Charges 


Lawyer Ne Lawyer 
Negotiation 5Z «3% (92) 2.3% (3) 
No Negotiation 47.7% (84) Sele se >) 
TOTAL 176 128 


Chi Square = 83.7 P< .001 Phi = .53 


PRES TDS SS TRL SCORES TT SARA TS SRG RE EPS ED PEE LITRATO ER ET BEET IRL 


Type of Offense: Indictable 
‘Single’ Charges 


Lawyer No Lawyer 
Negotiation 48.1% (111) 224% (6) 
No Negotiation Silyites Talaep) 97.6% (245) 
TOTAL Zou aaa 


Chi Square = 133.9 P<.001 Phi = .53 


Type of Offense: Alcohol Related Driving 
‘Multiple’ Charges 


Lawyer No Lawyer 
Negotiation 73.4% (271) 5.1 Seo) 
No Negotiation 26.6% (98) 94.9% (355) 
TOTAL 369 374 | 
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Table Twelve - Continued 


Type of Offense: Alcohol Related Driving 
‘single’ Charges 


Lawyer No Lawyer 
Negotiation 42.1% (8) 8.3% (23) 
No Negotiation 57.9% (11) 91.7% (22) 
TOTAL 19 24 


Chi Squares=.5.01 )eP <9.015 Phi = 9.39 


Table Thirteen presents the cross-classification of 
plea negotiation with defense counsel, while controlling 
for a defendant's previous record. Defendants with a 
previous arrest record who obtain counsel experienced 
48.8 per cent plea negotiation compared to 59.9 eae cent 
in the original relationship in Table Six. Without a 
previous arrest record plea negotiation increases to 
70.6 per cent for defendants with lawyers. The strength 
of the relationship is indicated to some extent by Phi, 
which is .52 in the case of those defendants with a record, 
increasing to .71 for those defendants without a record. 

In both cases Chi square is significant at the .001 level. 
Consequently, it would seem that the presence of a previous 


record has a negative effect on the relationship between 
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Table Thirteen 


PLEA NEGOTIATION BY DEFENSE COUNSEL, CONTROLLING FOR 
A DEFENDANT'S PREVIOUS ARREST RECORD 


Arrest Record 


Lawyer No Lawyer 
Negotiation 48.8% (179) 34 0%mei(1/) 
No Negotiation Sle 2% 160) 96.1% (416) 
TOTAL 367 433 

Chi Square = 213.5 GP <).001 Phi’ = 552 
No Arrest Record 

Lawyer No Lawyer 
Negotiation 70.6% (288) 2.8% (14) 
No Negotiation 29.4% (120) 97.2% (480) 
TOTAL 408. 494 


plea negotiation and defense counsel. Counsel is less 
likely to be able to negotiate a plea when his client 
has a previous arrest record. 

In conclusion to our analysis of this hypothesis the 
following three points should be noted. First, our tests 


show that the relationship between plea negotiation and 
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the presence of defense counsel is a strong one. Only 
with respect to a defendant's racial origin, and the 
Simultaneous controls for the type of offense committed 
and the presence of repetitious counts and/or multiple 
charges in the original indictment, is Phi reduced below 
°5. Such results indicate the existence of a strong 
relationship between plea negotiation and the presence 

of defense counsel. Although having a lawyer does not 
guarantee plea negotiation, not having a lawyer guarantees 
no negotiation. 

Second, with respect to some of the results obtained 
it would appear that a closer examination is warranted. 
With respect to the extra-legal variables, it appears that 
relationships may exist between occupational status and 
defense counsel and/or plea negotiation, and racial 
origin and defense counsel and/or plea negotiation. For 
example, in Table Seven (negotiation by defense counsel, 
controlling for occupational status), there is a percentage 
increase in negotiation, both for defendants with and 
without lawyers, according to their occupational status. 
Similarly, Table Eight (plea negotiation by defense 
counsel, controlling for racial origin), indicates that 
those of native racial origin have only half the chance 
of obtaining a negotiated plea. Although plea nego- 


tiation virtually disappears when counsel is absent, when 
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counsel is present only 28.9 per cent of natives experience 
plea negotiation compared to 63.4 per cent of those of 
other racial origins. Further support for this pos- 
sibility was obtained when simultaneous controls were made 
for occupational status and racial origin. Under these 
conditions we found that plea negotiation for natives 
remained considerably lower than that for those of other 
racial origins, in both the unskilled and the skilied and 
semi-skilled occupational categories. 

Third, when we controlled simultaneously for the 
type of offense committed and the presence of repetitious 
counts and/or multiple charges in the original indictment, 
we discovered an interaction effect between the independent 
and control variables. Although the original relationship 
between plea negotiation and defense counsel is maintained 
for those defendants with ‘multiple' charges, negotiation 
is substantially reduced for defendants with counsel 


in both offense categories when only ‘single’ charges 


are present. 


Our second hypothesis states in its nuli form that 


there is no significant difference in the amount of plea 


negotiation experienced by defendants with respect to 
their occupational status. Table Fourteen presents the 


cross-classification between plea negotiation with 


Gefendants' occupational status. 
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Table Fourteen 


PLEA NEGOTIATION BY DEFENDANT'S OCCUPATIONAL STATUS 


Unskilled Skilled §& Professional & 
Semi-Skilled Semi-Professional 
Negotiation 24.2% (198) 31.8% (154) 44.4% (134) 
NO Negotiation 75.8% (621) 68.2% (331) 546%=(133) 


TOTAL 819 485 302 


Chi Square = 43.4 P< .001 Cramer’ Si) Visa 


The pe lecionsiioavecrcen plea negotiation and occupa- 
tional status is not as strong (Cramer's V = .16) as that 
between plea negotiation and defense counsel, where 
Phi = .62 in the original relationship. On examining the 
percentage differences between the three levels of occupa- 
tional status, a trend can be seen in that the amount of 
plea negotiation does increase as occupational status 
increases. In the occupational category ‘unskilled’, 
plea negotiation is experienced only by 24.2 per cent of 
defendants, whereas in the occupational category ‘skilled 
and semi-skilled* the figure approaches 32 per cent. In 
the occupational category ‘professional and semi-profes- 
sionalt this figure increases to 44.8 per cent. The null 


hypothesis, then, appears to receive no support from this 
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examination of the original relationship. 

However, before one could conclude that occupational 
status in itself does affect the possibility of experiencing 
negotiation, it is necessary to consider the possibility 
that there may be other variables intervening in this 
apparent relationship. In holding constant the values 
of other variables we may be able to specify more clearly 
the relationship between plea negotiation and occupational 
status. 

Table Fifteen presents the cross-classification of 
plea negotiation with occupational status, while controlling 
for the presence or absence of defense counsel. 

As Table Fifteen shows, Chi square is significant 
at the .001 level both for cases where defense counsel was 
present and for cases where defense counsel was not present. 
With respect to those cases where defense counsel was 
present, the strength of the association between plea 
negotiation and occupational status can be gauged to some 
extent by noting the slight increase in Cramer's V from 
its original .16 to .19. When defense counsel is not 
present Cramer's V is reduced to .12. On examining the 
percentage differences between the occupational categories 
in those cases where counsel is present, it can be seen 
that professional and semi-professional defendants 


experience plea negotiation in almost 80 per cent of the 
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Table Fifteen 


PLEA NEGOTIATION BY OCCUPATIONAL STATUS, CONTROLLING 
FOR THE PRESENCE OR ABSENCE OF DEFENSE COUNSEL 


With Counsel 
Unskilled Skilled & Professional & 


Semi-Skilled Semi-Professional 


Negotiation 55.2% (191) 61.6% (143) 79.0% (124) 
No Negotiation 44.8% (155) 38.4% (89) 21.0% (33) 


TOTAL 346 232 57 


Chagoquavewenmil. Ombre, 00Oleue Cramer's ayers. Lo 


Without Counsel 
Unskilled Skilled & Professional & 


Semi-Skilled Semi-Professional 


Negotiation TSG?) 4.4% ((11) 7.1% (10) 
No Negotiation 98.5% (445) 95.6% (240) 92.9% (131) 


TOTAL | 452 251 141 


Chi Square = 11.6 P< .001 Cramer's V = .12 


cases, whereas this figure is reduced to 61 per cent with 
respect to skilled and semi-skilled workers, and 55 per. 
cent for unskilled workers. The magnitude of the per- 
centage differences are approximately the same as in the 


original relationship. However, there are no significant 
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differences in negotiation by occupational status without 
defense counsel. Therefore the effect of occupational 
status on negotiation appears to depend upon the presence 
of defense counsel. 

A second possible factor which may be influencing 
the relationship between occupational status and plea 
negotiation is that those persons in the higher occu- 
pational categories may be more likely to commit alcohol 
related driving offenses, the offense category that 
experiences the most plea negotiation. As Table Sixteen 
demonstrates, 37 per cent of offenses falling into this 
category are negotiated compared to 26 per cent of 
indictable offenses and only 3.8 per cent of summary 
offenses. Such resuits are significant at the .001 level 
of Chi square and produce a Cramer's V between type of 
offense and plea negotiation of .24. 

Given such results, it would seem reasonable to 
suppose that the relationship between plea negotiation 
and occupational status may be modified when controls 
are made for the type of offense committed. Table 
Seventeen shows the results of such an operation. 

The data presented in Table Seventeen would appear 
to offer additional support for our hypothesis that 
defendants of low occupational status will be less likely 


to experience plea negotiation than those of higher 
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Table Sixteen 


PLEA NEGOTIATION BY TYPE OF OFFENSE 


Indictable Alcohol Summary 
Related Driving 


Negotiation eesti (Ne) Shays (OSLOU)D) 3.8% (9) 
No Negotiation 73.3% (586) 62.5% (499) 96.2% (227) 
LOTR 799 799 236 


Chi Square = 104.1 P< .0O1 Cramer's V = .24 


EERE RRS RE RAT SERRE RE TER ARE 


occupational status, “Both indictable and alcohol related 
driving offense categories illustrate that plea nego- 
tiation appears to increase as defendants’ occupational 
Status increases. Chi square is significant at the .001 
level in both of these offense categories and Phi is 
close to .20 for both (.18 for indictable offenses and 
»21 for alcohol related driving offenses). Whereas 
occupational status is not so important as defense counsel, 
as indicated by the strength of Cramer's V, there is, 
nevertheless, a trend toward greater plea negotiation as 
occupational status increases. For indictable offenses, 
defendants in the occupational category professional and 
semi~-professional experience 44.2 per cent plea nego- 


tiation, dropping to 30.8 per cent for defendants in the 
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Table Seventeen 


PLEA NEGOTIATION BY OCCUPATIONAL STATUS, CONTROLLING 
FORS THES LY PE SOR SOF ERENSESCOMMITTED 


Offense: Indictable 


Unskilled Skilled 6& Professional §& 
Semi-Skilled Semi-Professional 


Negotiation IMA SETS ACTER) BOG omen OL) 44.2% (50) 
No Negotiation 77.5% (269) 695248137) 55a COs) 


TOTAL 4 347 198 23 


Chi Square = 20.33 P< .O001 Cramer's V = .18 


Offense: Alcohol Related Driving 


Unskilled Skilled & Professional & 
Semi-Skilled Semi-Professional 


Negotiation 30.0% (118) 41.1% (90) 5G6e5% (81) 
No Negotiation 70.0% (275) 58.9% (129) 43.7% (63) 


TOTAL 393 219 144 


Chi Square = 31.8 P < .001 Cramer’s V = .21 


Offense: Summary 


Unskilled Skilledes: Professional & 
Semi-Skilled Semi-Professional 


Negotiation 2.5% (2) 4.4% (3) chy hs (33) 
NO Negotiation 97.5% (77) O53 0% O5)) 93.3% (42) 


TOTAL 79 68 45 


Chi Square = 1.3 Pacae. OU Cramer's V = .08 
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skilled and semi-skilled occupationai category and to 
22.5 per cent for those in the unskilled occupational 
category. Similar percentage differences to those recorded 
in the original relationship (Table Fourteen) can be seen 
with respect to alcohol related driving offenses. Here 
plea negotiation is experienced by 56.3 per cent of 
professional and semi~professional workers, 41.1 per cent 
of skilled and semi-skilled workers and 30 per cent of 
unskilled workers. With respect to summary offenses 
there would seem to be little point in discussing the 
results of the test, as they experience so little plea 
negotiation. Consequently, the effect of occupational 
status on plea negotiation does not appear to vary with 
type of offense. 

When simultaneous controls were made for defense 
counsel and the type of offense committed (Table Eighteen), 
we found little change from the original Paine onan’. 
with respect to defendants who obtained counsel for both 
indictable and alcohol related driving offenses. Aithough 
the amount of plea negotiation was increased over the 
original relationship, the percentage ‘range’ between 
occupational categories remained similar. With respect 
to those defendants who did not obtain counsel, it was 
found that plea negotiation virtually disappeared in the 


case of indictable offenses. However, for those convicted 
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Table Eighteen 


PLEA NEGOTIATION BY OCCUPATIONAL STATUS, CONTROLLING 
FOR THE TYPE OF OFFENSE COMMITTED AND 
THE PRESENCE OR ABSENCE OF DEFENSE 


Type of Offense: Indictable with Counsel 


Skilled §. Professional & 


Unskilled 
Semi-Skilled Semi-Professional 


(74) 54.6% (59) 67.6% (48) 


Negotiation 46.0% 
(87) 45.4% (49) 32.4% (23) 


NO Negotiation 54.0% 


TOTAL 161 108 afl 


Chi Square = 9.34 P< .009 Cramer's V = .17 


Type of Offense: Indictable Without Counsel 


Skilled & Professional & 


Unskilled 
Semi-Skilled Semi-Professional 


22% (4) 2.2% C25) 5.0% (2) 


Negotiation 
No Negotiation 97.8% (175) 97.8% (87) 95.0%. (38) 
TOTAL 179 89 40 


Chi Square = 1.04 P< .591 Cramer's V = .06 


Type of Offense: Alcohol Related Driving with Counsel 


eal 


Skilled & Professional & 


Unskilled 
Semi-Skilled Semi-Professional 
Negotiation 64.6% (115) (BIASES (05%) 89.0% (73) 
No Negotiation 35.4% (63) 20 68190 mS) 11.0% (9) 
178 x Walia) 82 


TOTAL 


Chi Square = 16.6 P< .001 Cramer's V = .21 
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Table Eighteen - Continued 


Type of Offense: Alcohol Related Driving Without Counsel 


Unskilled Skilled & Professional & 


Semi-Skilled Semi-Professional 


Negotiation ih 2's (C3p) 7.8% (8) T3.s% (8) 
No Negotiation 98.6% (204) O22 he 95) Stents (Us?) 


TOTAL 207 103 60 


Chi Square = 15.5 Prae..00? Cramer's V = .20 


of alcohol related driving offenses, although the amount 
of plea negotiation experienced remained quite low, a 
trend toward increased amounts of plea negotiation as 
occupational status increased could be discerned. Whereas 
defendants from the lowest occupational category only 
experienced negotiation at the rate of 1.4 per cent, 

this increased to 7.4 per cent for those defendants from 
the skilled and semi-skilled occupational category and 

to 13.3 per cent for those in the professional and semi- 
professional category. 

However, one final note with respect to offense 
categories should be made. There may be a relationship 
between occupational status and the type of offense 
committed within the offense categories used here. For 


example, it may be that a relationship exists between 
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occupational status and certain types of indictable 
offenses. Given the results of research into the etiology 
of crime (Wolfgang, 1958; Wolfgang and Ferracuti, 1967), 
it could well be that defendants from the lower status 
occupational group are charged with more violent or 
assaulitive crimes which may not lend themselves as readily 
to plea negotiation as other crimes. Should this be the 
case, the relationship between plea negotiation and 
occupational status would be weakened considerably as 

far as that specific type of crime is concerned. 

Table Nineteen presents the cross-classification of 
plea negotiation with occupational status, while controlling 
for the presence of repetitious counts and/or multiple 
charges in the original indictment. Although there is 
little change from the original relationship with respect 
to differences by eorerot category in the amount of 
negotiation experienced by occupational status, it should 
be noted that plea negotiation increases for all three 
occupational categories when ‘multiple’ charges are present. 
With respect to all defendants with only ‘single' counts 
in the original indictment, there is a decrease in the 
amount of plea negotiation experienced. The presence of 
‘multiple’ counts in the original indictment increases 
a defendant's chances of plea negotiation but does not 


affect the original relationship between plea negotiation 
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Table Nineteen 


PLEA NEGOTIATION BY OCCUPATIONAL STATUS, CONTROLLING 
FOR THE PRESENCE OF MULTIPLE CHARGES AND/OR 
REPETITIOUS COUNTS IN THE ORIGINAL INDICTMENT 


Multiple Charges 


Unskilled Skilled & Professional & 
Semi-Skilled Semi~Professional 


Negotiation 30,0% (154) 89.0% 8(112) 55.9691 01)) 
No Negotiation 70.0% (359) 61.0% (175) 44.5% (81) 


TOTAL ays 287 182 


Chigsquare,= 3/.7/ P< .001 Cramer’ SeVc=n.20 


Single Charges 
Unskilled Skilled 6& Professional & 
Semi-Skilled Semi-Professional 


Negotiation Ay 444) eee 2% 6 42,) 27.5% MSS) 
No Negotiation 85.6% (262) 78.8% (156) 72.5% (87) 


TOTAL 306 198 120 


Chi Square = 10.5 Pe U0 Cramer's V = .13 


and occupational status to any great extent. 
Having discovered (Table Twenty) that negotiated 
pleas are slightly less likely for defendants with previous 


arrest records (24.4 per cent compared to 33.1 per cent), 
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Table Twent 
PLEA NEGOTIATION BY PREVIOUS ARREST RECORD 


Record No Record 
Negotiation 24.4% (197) Barve SUZ) 
No Negotiation Te O ue Ol) 66.9% (611) 
TOTAL ‘-e808 913 


ChigScuareg=—615.5 sr <= .00lmm. Phiy = 7.09 


and (Table Twenty One) that defendants with previous arrest 
records tend to come from the lowest occupational category 
(55 per cent of defendants with previous arrest records 

come from the unskilled occupational category), it. may 

be that previous arrest record is affecting the relationship 
between plea negotiation and occupational status. 

Table Twenty Two examines the relationship between 
plea negotiation and occupational status, while controlling 
for a defendant's previous arrest record. Chi square 
is significant at the .001 level for those defendants 
with a previous arrest record, and at the .005 level for 
those without a previous arrest record. With respect 
to defendants with a previous record, the original rela- 


tionship between plea negotiation and occupational status 
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Table Twenty One 
OCCUPATIONAL STATUS BY PREVIOUS ARREST RECORD 


Record NO Record 
Unskilled 55.1% (392) Aeon ( 509) 
Skilled and S2ew cee 20) 29, O96 102371) 
Semi-Skilled 
Professional and 12.7% (90) 24.8% (199) 
Semi-Professional 
TOTAL Ta. 801 


Chi Square = 36.9 Pac, OO lam CY ane. Sayiesme LOO 


is strengthened somewhat. The trend toward an increase 

in negotiation as occupational status increases Loe2ncens 
sified for those defendants with a previous record. 
Unskilled, skilled and semi-skilled, and professional and 
semi-professional workers experience 20.4 per cent, 

26.2 per cent, and 50.0 per cent negotiated pleas res- 
pectively. The percentage ‘range’ in the amount of plea 
negotiation experienced is considerably greater for 
defendants with records than it is in the original relation- 
ship. With respect to those defendants without a previous 
arrest record, 29.0 per cent of unskilled workers experience 


plea negotiation, compared to 38.4 per cent of skilled 
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Table Twenty Two 


PLEA NEGOTIATION BY OCCUPATIONAL STATUS, CONTROLLING 
FOR THE PRESENCE OR ABSENCE OF A PREVIOUS ARREST RECORD 


Record 


Unskilled Skilled & Professional & 
Semi-Skilled Semi-Professional 


Negotiation 20.4% (80) 20.2% 01600) 50.0% (45) 
No Negotiation 79.6% (312) 73.8% (169) 502.0%) 145) 


TOTAL Boz 229 90 


Chi Square = 33.3 P< .001 Cramer's V = 322 


No Record 
Unskilled Skilled §& Professional & 
Semi-Skilled Semi-Professional 


Negotiation 29.0% (106) 38.4% (91) 41.2% (82) 
No Negotiation 71.0% (259) 61.6% (146) 58.8% (117) 


TOTAL 365 230, US)S) 


Chi Square = 10.3 P< .005 Cramer's V = .11 


and semi-skilled workers and 41.2 per cent of professional 
and semi-professional workers. The strength of the 
association between plea negotiation and occupational 
status, while holding previous arrest record constant, can 


be gauged by noting the relative sizes of Cramer's V3; 
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.22 with respect to those cases where previous arrest 


record was present and only .11 where there was no previous 


arrest record. 

In conclusion to our analysis using this control 
variable, it would seem that a previous arrest record has 
an interpretive effect on the relationship between plea 
negotiation and occupational status. Previous arrest 
record may be seen as an intervening variable with respect 
to a defendant's occupational status and his chances of 
obtaining a negotiated plea. With respect to time 
sequence, a defendant's previous arrest record occurs 
between his location in the occupational structure and 
the present possibility of his experiencing a negotiated 
plea. In our original examination of plea negotiation and 
occupational status we found a Slight, but positive, 
relationship existed. As occupational status erensed 
there was a tendency for defendants’ chances of exper- 
iencing plea negotiation also to increase. The inter- 
pretive effect of having a previous arrest record is to 
show that while occupational status plays some part in 
obtaining a negotiated plea, its importance is increased 
under conditions of a previous arrest record. 

Since Table Twenty Three shows that defendants of a 
native racial origin experience less plea negotiation than 


do those of non-native racial origins (12.4 per cent 
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Table Twenty Three 
PLEA NEGOTIATION BY RACIAL ORIGIN 


Native Non-Native 
Negotiation 12645 eo) 30.7% (494) 
No Negotiation 87.6% (198) ees (alisley) 
TOTAL 226 1607 


compared to 30.7 per cent), and Table Twenty Four indicates 
that the overwhelming majority of natives are members 
of the lowest occupational group (72.7 per cent of 
natives are members of the unskilled occupational category), 
their presence may be affecting the relationship between 
occupational status and plea negotiation. If this is 
the case, then we should find a reduction in the strength 
of the relationship between plea negotiation and occupa- 
tional status when we control for defendant's racial 
Ob Giil. 

Table Twenty Five presents the cross-classification 
of plea negotiation with occupational status, while 
controlling for defendant's racial origin. The original 


relationship between plea negotiation and occupational 
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Table Twenty Four 
OCCUPATIONAL STATUS BY RACIAL ORIGIN 


Native Non-Native 
Unskilled TAS IBS (ileeet) 48.3% (690) 
Skilled and 20.5% ~ (36) 31.4% (449) 
Semi-Skilled 
Professional and 6.8% (12) 20.3% (290) 
Semi-Professional 
TOTAL 176 1429 


ea ue 


Chi Square = 39.7 Pees, 00 1 Cramer's V = .16 


status is maintained irrespective of the racial origin 
of the defendant. The percentage differences for those 
of non-native racial origins in Table Twenty Five vir- 
tually replicate those in Table Fourteen (the original 
relationship), and the strength of Cramer's V is main- 
tained at .15. Consequently, the fact that defendants 
of native racial origin were present in our original 
examination of the relationship between plea negotiation 
and occupational status did not affect the results 
obtained in Table Fourteen. 

In examining the relationship between plea negotiation 


and occupational status, while controlling for the 
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Table Twenty Five 


PLEA NEGOTIATION BY OCCUPATIONAL STATUS, 
CONTROLLING FOR RACIAL ORIGIN 


Race: Native 


Unskilled Sic vedas Professional §&. 
Semi-Skilled Semi-Professional 


Negotiation On Cle eel ole (4) aie. (Cy) 
No Negotiation BS 1%. (1148 88. 9%0 32)) 66.7% (8) 


TOTAL 128 36 12 


Chagsquarel=n5eue Pace. 0708 (Cramer! seve=217 


Race: Non-Native 
Unskilled Skilled & Professional & 
Semi-Skilied Semi-Professional 


Negotiation Z2OwN 16164) 354%06150) 44.8% (130) 
No Negotiation 75.3% (506) 66.6% (299) 55.2% (160) 


TOTAL 690 449 - 290 


Chigsquareg=530.90 0P <..001)) \Cramer{s)V) =5.15 


prosecutor's assessment of the case, we found that vir- 
tually all (89.8 per cent) of the cases that received 

such assessment were negotiated. Consequently, because 

of the lack of variation in the control variable, together 
with the small number of cases (49), no further analysis 


was possible. 
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In summation of our analysis of this hypothesis the 
following points should be observed. 

First, a relationship does appear to exist between 
the incidence of plea negotiation and a defendant's 
occupational status. Although not as strong as that 
between the presence of counsel and plea negotiation, 
it is, nevertheless, maintained when other variables are 
held constant. These variables included the presence 
of defense counsel, the type of offense committed, the 
presence of repetitious counts and/or multiple charges 
in the original indictment, the prosecutor's assessment 
of the case with respect to an expected conviction, and 
the racial origin of the defendant. 

Second, it was noted that both the presence of a 
previous record and the presence of defense counsel 
appear to have an interpretive quality. That is, they 
help to explain further the relationship between occu- 
pational status and plea negotiation. Our main finding 


was that occupational status becomes a more important 


determinant of negotiation in those cases where a defendant 


has appointed counsel or has a previous record. As 
such, these may be seen as intervening variables between 


occupational status and plea negotiation. 
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The third hypothesis under consideration states in 
its null form that a defendant's racial origin is of no 
Significance in determining plea negotiation. Table 
Twenty Six shows the cross-classification of plea 
negotiation with the racial origins of defendants. As 
one can see, those of native racial origin, who make up 
I2e.3aper cent of the total sample, fare significantly 
less likely to experience plea negotiation than those of 
non-native racial origins. With respect to percentage 
Gifferences, only 12.4 per cent of natives experience 
plea negotiation compared to 30.7 per cent of those of 
other racial origins. Such results are significant at 
the .001 level of Chi square and some measure of the 
strength of the relationship can be obtained by noting 
the value of Phi, .13. 

When we compare the strength of this relationship 
to that of the other hypotheses examined, namely defense 
counsel and occupational status, it can be seen that 
while racial origin appears to have approximately the 
same effect as occupational status (Phi = .16), it is 
not as strong as the presence of defense counsel, which 
has a Phi of .62. Consequently, while there is some 
degree of association between a defendant's racial origin 
and his chances of obtaining a negotiated plea, we should 


be cautious in attaching too much importance to such 
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Table Twenty Six 


PLEA NEGOTIATION BY RACIAL ORIGIN 


Native Non-Native 
Negotiation sea as wer Cee) 30.7% (494) 
No Negotiation 87.6% (198) 69.3% (1113) 
TOTAL 226 TOO 7 


Re enn meres Wires ve 


Chi. square = 31.9 Pp < e001 Phi = Les! 


results as there is clearly at least one other variable 
which appears to be of greater importance in affecting 
plea negotiation. 

Before concluding that a relationship exists between 
plea negotiation and racial origin, it is neceeet to 
consider the possibility that other factors may have an 
intervening effect upon the original relationship. For 
example, it is possible that those of native racial origin 
are less likely to hire defense counsel than are those 
of other racial origins. Given the strong association 
between presence of defense counsel and plea negotiation, 
this may explain why eestor native racial origin 
experience less negotiation. 


Table Twenty Seven presents the cross-classification 
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Table Twenty Seven 


PLEA NEGOTIATION BY RACIAL ORIGIN, CONTROLLING FOR 
THE PRESENCE OR ABSENCE OF DEFENSE COUNSEL 


Defense Counsel Present 


Native Non-Native 
Negotiation 250% (240) 63.4% (466) 
No Negotiation Tide 1 oreo) 36.6% (269) 
TOTAL —os YO) 


Chissquarea=n55.0 P< .001 Pies 


No Defense Counsel Present 


Native Non-Native 
Negotiation 2.8% (4) Soe eee) 
No Negotiation SI 5 AAS Tabeyey) 96.8% (814) 
TOTAL 142 841 


Chi Square = .0001 pe Ge} Phig= 9.000 


of plea negotiation with racial origin, while controlling 
for the presence and absence of defense counsel. When 
defense counsel is arecent, 28.9 per cent of those defen- 
Gants of native racial origin experience plea negotiation 
compared to 63.4 per cent of those defendants of other 


racial origins. In comparison with the original relationship 


(Table Twenty Six), it can be seen that the percentage 
*range’ is considerably increased, from eighteen percentage 
points to almost thirty five percentage points. Chi 
Square is significant at the .001 level and some measure 
of the strength of the association can be gained by 
observing the value of Phi (.21). Without defense counsel 
there is very little plea negotiation at all, whatever 
one's racial origin may be. Consequently, the effect of 
racial origin on plea negotiation depends upon the presence 
of defense counsel. : 
One possible factor that may account for the fact 
that natives with defense counsel experience less plea 
negotiation than do those of non-native racial origins 
with defense counsel is that the quality of counsel 
may not be uniformly distributed. For example, it may be 
that those of native racial origin are less able to 
exercise a choice over who represents them. However, 
as the present research was unable to collect this 
information due to its absence from the prosecutor's 
files, such comment should only be treated as speculative. 
A second variable which may have an intervening 
effect on the relationship between plea negotiation and 
defendant's racial origin is the presence of repetitious 
counts and/or multiple charges in the original indictment. 


Table Twenty Eight presents the cross-classification of 
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Table Twenty Eight 
PLEA NEGOTIATION BY RACIAL ORIGIN, CONTROLLING FOR THE 
PRESENCE OF REPETITIOUS COUNTS AND/OR MULTIPLE 
CHARGES IN THE ORIGINAL INDICTMENT 


Charge: Multiple 


ne ee 


Native Non-Native 
Negotiation 15.9% (14) Shslanes a Csio/ay) 
No Negotiation G4. 1c 44 61.9% (610) 
TOTAL 88 o85 


Chi square = 1662 Pp < ~O001 Phi = 55S 


Charge: Single 


Native Non=-Native 
Negotiation 10.1% (14) 19.1% (119) 
No Negotiation 89.9% (124) 80.9% (503) 
TOTAL rsd 622 


Chiesquakcm=—o. /ame sD —.,U01/ Phi = .09 


plea negotiation with racial origin, while controlling 
for the presence of repetitious counts and/or multiple 
charges in the original indictment. From the results 
obtained it would seem that the presence of multiple 


charges should be seen as intervening in the relationship 
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between plea negotiation and racial origin. When they 
are present there is no change in the original relation- 
Ship between plea negotiation and racial origin. However, 
when only single charges are present there is a significant 
reduction both in the percentage ‘range’ and the recorded 
Phi, the latter being reduced from .13 to .09. Whereas 
in the original relationship 12.4 per cent of natives 
experienced plea negotiation compared to 30.7 per cent 

of those of other racial origins, when we examine only 
those with single charges we find that 10.1 per cent of 
natives experience negotiation compared to 19.1 per cent 
of those of non-native racial origins. 

Table Twenty Nine presents the cross-classification 
of plea negotiation by racial origin, while simultaneously 
controlling for the presence of repetitious counts and/or 
multiple charges in the original indictment, and ore 
presence or absence of defense counsel. As can be seen 
from the table, with no defense counsel plea negotiation 
virtually disappears, regardless of whether ‘multiple’ 
or ‘single’ charges were laid. However, when defense 
counsel is present, we find appreciable differences 
between those charged with ‘multiple’ offenses compared 
to those charged with ‘single’ offenses. With the added 
presence of defense counsel the type of charge laid 


against a defendant takes on additional importance. For 
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Table Twenty Nine 
PLEA NEGOTIATION BY RACIAL ORIGIN, 


CONTROLLING FOR 


DEFENSE COUNSEL AND THE PRESENCE OF REPETITIOUS COUNTS 
AND/OR MULTIPLE CHARGES IN THE ORIGINAL INDICTMENT 


Charge: Multiple 


Counsel: Present 
Native 
Negotiation . SB GS ase) 
No Negotiation 68.3% (28) 
TOTAL 41 
Chilisquav,em—a2 2. mumeb <n, 00d 


Charge: Multiple 
Counsel: Not Present 


Native 
Negotiation De 1% cay 
No Negotiation 97.9% (46) 
TOTAL 47 
Chi Square = .147 P< .700 


Non-Native 


69.5% (353) 
30.5% (155) 


508 


Non-Native 


495% S21) 
95.5% (447) 


468 


Phi = .03 


Charge: Single 


Counsel: Present 
Native Non-Native 
Negotiation ZO 2h Gil) 49.8% (113) 
No Negotiation TEES OTERO) 50.2% (114) 
TOTAL 42 OME | 
Chi Square = =.7.0 P< ,008 Phi = .17 
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Table Twenty Nine - Continued 


Charge: Single 
Counsel: Not Present 


Native Non-Native 
Negotiation 3.2% (3)) T.o% (6) 
No Negotiation 96.8% (92) 98.4% (367) 
TOTAL 95 373 


Olu Seweids S ase a pws) 


defendants charged with 'multiple' offenses we find that 
31.7 per cent of those of native racial origin experience 
plea negotiation compared to almost 70 per cent of 
defendants of non-native racial origins. When only 
*‘single' charges are laid, the percentage ‘range’ is 
reduced. Of those of a native racial origin, 26.2 per 
cent experience negotiation compared to almost 50 per cent 
of those of other racial origins. Such a reduction in 
the percentage ‘range’ is reflected by the size of Phi, 
which is .21 when defense counsel and ‘multiple’ charges 
are present, and .17 when defense counsel and ‘single’ 
charges are present. These results appear to indicate 
that ‘multiple’ charges and the presence of defense 


counsel jointly operate to increase the gap between natives 
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and non=-natives in plea negotiation. 

A third variable which may be intervening between 
plea negotiation and racial origin is that of type of 
offense committed. For example, it may be that the types 
of crimes committed by those of a native racial origin 
are less subject to negotiation than are certain other 
types. If this is the case, then racial origin in 
combination with the type of offense would explain the 
relative absence of plea negotiation among natives. 

Table Thirty presents the cross-classification of plea 
negotiation with racial origin, while controlling for the 
type of offense committed. With respect to indictable 
offenses the Chi square is significant at the .001 level. 
Furthermore, the strength of the original relationship, 
although reduced, is only reduced from .16 to .12. In 
the original relationship we found that 12.4 per sant of 
defendants of native racial origin experience plea nego- 
tiation, compared to 30.7 per cent of those of non-native 
racial origins. However, when we controlled for the 

type of offense committed we found that for indictable 
offenses 15.5 per cent of natives experience plea nego- 
tiation compared to 29.2 per cent of others. In the case 
of alcohol related driving offenses, there are too few 
natives in this category for us to say anything meaningful 


about controlling for the effects of this type of offense. 
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Table Thirty 


PLEA NEGOTIATION BY RACIAL ORIGIN, CONTROLLING 


FOR THES TYPE OF OFFENSE 


Offense: Indictable 


Native 


Negotiation sys | 1S))) 
No Negotiation 84.5% (125) 
TOTAL 148 


Chi Square = 10.9 P< .O0O1 


Non-Native 


29.2% (190) 
70.8% (460) 


650 


Offense: Aicohol Related Driving 


Native 
Negotiation 11.8% (4) 
No Negotiation Bio ZS  ACSI@)) 
TOTAL 34 


Offense: Summary 


Native 
Negotiation 2.3% (1) 
No Negotiation 97.7% (43) 
TOTAL 44 
Chi Square = .02 P < .800 


Non-Native 


38.7% (296) 
61.3% (469) 


765 


Non-Native 


4.2% (8) 
95.8% (184) 
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And because of the lack of negotiated pleas in the 
summary offense category, no statistically reliable analysis 
was possible. 

Consequently, with respect to our controls for the 
type of offense committed, although the Phi is reduced 
Slightly in both the indictable and alcohol related 
driving offense categories, it would need to be reduced 
considerably more before we could say that the type of 
offense committed was related to the fact that those of 
a native racial origin experience less plea negotiation 
than those of non-native racial origins. with respect to 
indictable offenses, the original differences in negotiation 
by race remain. 

Table Thirty One presents the cross-classification 
of plea negotiation and racial origin, while controlling 
for defendant's previous arrest record. As we discovered 
in the original relationship, those of native racial origin 
experience less plea negotiation than those with non-native 
racial origins. For defendants with a previous arrest 
record there is little change from the original relationship. 
Only 11.2 per cent of those of native racial origin 
experience plea negotiation (12.4 per cent in the original 
relationship) compared to 28.1 per cent of those with other 
racial origins (30.7 per cent in the original relationship). 


In this case Chi square is significant at the .001 level, 
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Table Thirty One 


PLEA NEGOTIATION BY RACIAL ORIGIN, CONTROLLING FOR 
THE PREVIOUS ARREST RECORD OF A DEFENDANT 


With Record 


Native 


Negotiation ia (4G) 


No Negotiation 88.0% 150)) 


TOTAL 178 


Chi Square = 20.6 


Without Record 


Native 
Negotiation 22.9% (8) 
No Negotiation Wi eieS 1288) 
TOTAL | $13) 
Chi Square = 1.27 PRK. 25 


De <r, 001: 


Non-Native 


ZO slow Glai7)) 
71.9% (452) 


629 


Non-Native 


33.5% (294) 
66.5% (584) 


878 


Phi = e¢ 04 


and Phi is .16, indicating a moderate degree of association 


between the two variables. 


With respect to defendants 


without a previous arrest record, 22.9 per cent of natives 


experience negotiation compared to 33.5 per cent of those 


with other racial origins. 
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In conclusion, it would seem that the effect of a 
defendant's racial origin upon plea negotiation may vary 
with whether there is a previous arrest record or not. 
However, because of the extremely Small number of natives 
without a previous arrest record (only 35 out of a total 
of 213) the resultant cell sizes in this table do not make 
any reliable analysis possible. 

When we examined the cross-classification of plea 
negotiation with racial origin, while controlling for 
occupational status, we found no change from the original 
relationship with respect to the 'unskilled* or the 
‘skilled and semi-skilled’ occupational categories. How- 
ever, with respect to the ‘professional and semi-profes- 
sional’ occupational category, there was a decrease in the 
percentage ‘range’ of negotiation experienced compared to 
that in the original relationship. In the ‘professional 
and semi-professional' occupational category, 33.3 per cent 
of those of native racial origin experience plea negotiation 
compared to 44.8 per cent of those of other racial origins. 
In the original relationship it was found that 12.4 per cent 
of natives experienced plea negotiation compared to 30.7 
per cent of those of other racial origins. However, 
because of the extremely small number of natives in this 
category (12) and the fact that they only account for 


4 per cent of the defendants in the category, we should 
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be cautious in attributing too much to these results. 

In examining the relationship between plea negotiation 
and racial origin, while controlling for the prosecutor's 
assessment of the case with respect to an expected con- 
viction, we were confronted with the problem that beset 
our previous attempts to control for this variable. 

Namely, there are just too few cases to permit any meaningful 
analysis. Almost 90 per cent of the cases that were 
unfavorably assessed experienced plea negotiation. Lack 

of variation in the control variable, together with the 

small number of cases that were assessed (3.2 per cent of 

the total sample), prevent a more meaningful analysis. For 
the most part, cases that are unfavorably assessed exper- 
ience piea negotiation. Where there was no assessment the 
original relationship between plea negotiation and racial 
origin remained unchanged. 

In concluding our analysis of this hypothesis the 
following points should be observed. 

First, an association does appear to exist between 
the incidence of plea negotiation and a defendant's racial 
origin. Although not as strong as that which exists bet- 
ween the presence of defense counsel and plea negotiation, 


racial origin does appear to be as important as occupa- 


tional status in determining whether or not a defendant 
will experience plea negotiation (i.e., the reported Phi 
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of occupational status and plea negotiation is similar to 
that between racial origin and plea negotiation). 

Second, when controls were made in an attempt to 
discover the existence of intervening variables, none 
of those examined significantly reduced the strength of 
the original relationship between plea negotiation and 
racial origin, with the exception of defense counsel, the 
presence of repetitious counts and/or multiple charges 
in the original indictment, and a defendant's previous 
arrest record. Without defense counsel negotiation 
virtually ceases, regardless of a defendant's racial origin. 
In controlling for the presence of repetitious counts 
and/or multiple charges in the original indictment, we 
found a significant reduction in the size of Phi when 
only single charges were present. When we controlled 
Simultaneously for defense counsel and the presence of 
repetitious counts and/or multiple charges in the original 
indictment, we found that the presence of a lawyer in 
those cases where ‘multiple' charges were laid further 
increased the discrepancy in plea negotiation between 
those of native racial origin and those with other racial 
origins. In ‘controlling for a defendant's previous arrest 
record, we found no change in the original relationship 
for defendants with a previous arrest record. Without 


a previous arrest record, the original relationship was 
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substantially reduced. However, as we noted above, the 
extremely small cell sizes in this table, due to the fact 
that there are few natives without a previous arrest record, 
do not make any reliable analysis possible. 

Third, one possible factor that may account for the 
difference in the incidence of plea negotiation with 
respect to a defendant's racial origin is that of quality 
of defense counsel. As we pointed out above, although 
the original relationship was maintained with respect to 
those defendants who employed counsel, some cf the dis- 
crepancy may be explained by the possibility that natives 
hire, or are awarded under the legal aid system, less 
able counsel than those with other racial origins. Such 
a possibility would also explain why the discrepancy in 
Plea negotiation increases when defense counsel is present 
in those cases where ‘multiple’ charges are laid. ‘For 
example, it could be that the defense counsel acquired by 
those of native racial origin is less able to ‘use’ the 
presence of repetitious counts and/or multiple charges as 
a factor in obtaining a negotiated plea. 

The fourth hypothesis under consideration states In 
its null form that there is no significant relationship 


between plea negotiation and the presence of repetitious 
counts and/or multivle charges in the original indictment. 
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Table Thirty Two presents the cross-classification of plea 
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Table Thirty Two 


PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR 
MULTIPLE CHARGES IN THE ORIGINAL INDICTMENT 


Multiple Single 
Negotiation 86.3% (389) 17.5% (133) 
No Negotiation 63.7% (684) B2eDmmloGl)) 
TOTAL 1073 ToL 


Chi Square = 76.2 ee bleh steck A ral 


negotiation with the presence or absence of repetitious 
counts and/or multiple charges in the original indictment. 
When only single charges were laid against the defendant, 
pleagnegotiation only occurred in 17.5 per cent of the 
cases; but when repetitious counts and/or multiple charges 
were laid, negotiation occurred in 36.3 per cent of the 
cases. With Chi square being significant at the .001 level, 
and given a Phi of .21, the null hypothesis can be rejected. 
However, in order to conclude that a relationship 
does indeed exist between plea negotiation and the presence 
of repetitious counts and/or multiple charges in the 
original indictment, it is necessary to examine the 
possible spuriousness of this relationship. 


Table Thirty Three examines the relationship between 


" 
a eee ee ve: [ie te dvopett p 
— 96 » -” : > 
: ’ »ivelserna OF . 
=< ai ts) a ; - 
» FIZ - 
- ac ;: 2 a 
iad V] . 7 7 
: - eT 7 
= 4 
ae op antag sli senate ete . 
aw ORs atau, 
; cece Wes cre aborts Vine Haat 
—— , tt --t Bees os v2sn240Da9 cs) 
¥ a i: Tia a2 - G7 (ed fe. sen! + ae ve 


f E ee 6 AC Wk Be ms pa tpt omged> » filet om 
sf i. Soscif#ioila cared wae ae selw +& 


Cis ae ATA ST icy 4 hEDS. ofs «i a6 a 4 od a 


iAsiet 24,426 Bes, DINARS ot 1D = 


ee +4 acs rath okt nbn add ae 
i ie: «1. seaiase Sarai Sater 


sk 


Table Thirty Three 
PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR 
MULTIPLE CHARGES IN THE ORIGINAL INDICTMENT, 
CONTROLLING FOR THE TYPE OF OFFENSE COMMITTED 


Type of Offense: Indictable 


Multiple Single 
Negotiation 31.5% (96) 23.7% (117) 
No Negotiation 68.5% (209) UBGEES (OYE 
TOTAL 305 494 


Chi Square = 5.5 P< .02 Phi = .08 


Type of Offense: Alcohol Related Driving 


Multiple Single 
Negotiation 38.6% (290) 20. Com LO) 
No Negotiation 61.4% (461) 79.2% (38) 
TOTAL V/auh 48 


Chi Square = 5.5 P< .02 Phi = .08 


Type of Offenses: Summary 


Multiple Single 
Negotiation 17.6% (33) 207% (6) 
No Negotiation 82.4% (14) SMI eee (PALER 
TOTAL 17 219 


Chi Square = 5.9 P< .02 Phi = .06 
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plea negotiation and the presence of repetitious counts 
and/or muitiple charges in the original indictment, while 
controlling for the type of offense committed. As one 
Can see from this table, when we control for the type 
of offense committed the percentage ‘range’ in the amount 
of plea negotiation experienced between those defendants 
with ‘multiple’ charges and those with ‘single' charges 
is reduced with respect to indictable offenses. In the 
original relationship we found that 36.3 per cent of those 
defendants with ‘multiple' charges experienced plea 
negotiation compared to 17.5 per cent of those with '"single' 
charges. However, in looking exclusively at indictable 
offenses, we find that 31.5 per cent of defendants with 
‘multiple’ charges experience plea negotiation compared 
to 23.7 per cent of those with ‘single' charges. Clearly, 
the importance of ‘multiple' charges in obtaining a 
negotiated plea is reduced with respect to indictable 
offenses. When we examined the differences between 
‘multiple’ and '‘single' charges with respect to alcohol 
related driving offenses, there was no change from the 
original relationship. with respect to summary offenses, 
the small number of cases that experienced plea negotiation, 
only nine in all, did not make any meaningful analysis 
possible. 

Table Thirty Four presents the cross-classification 


of plea negotiation with the presence of repetitious 
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Table Thirty Four 
PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR MULTIPLE 
CHARGES IN THE ORIGINAL INDICTMENT, CONTROLLING FOR 
THE PRESENCE OR ABSENCE OF DEFENSE COUNSEL 


Counsel Present 


Multipie Single 
Negotiation 66.7% (366) AG Cae) 
No Negotiation Bosom Loo) 53.9% (145) 
TOTAL 549 269 


Chi Square = 30.9 Pom. Gul Phigses2o 


Counsel Not Present 


Multiple Single 
Negotiation Awesome (22) 1.9% (9) 
No Negotiation 95.7% (493) 98.1% (460) 
TOTAL sy iS) 469 


counts and/or multiple charges in the original indictment, 
while controlling for the presence or absence of defense 
counsel. When defense counsel is present, 66.7 per cent 
of those defendants with ‘multiple’ charges experienced 
plea negotiation compared to 46.1 per cent of those with 


‘single’ charges. In this instance Chi square is signifi- 
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cant at the .001 level, and given a Phi of .20, our 
hypothesis would appear to receive some support, parti- 
cularly since there is no change in the percentage ‘range' 
of negotiation from the original relationship. When 
there is no defense counsel present, negotiation virtually 
ceases, and the presence of ‘multiple' charges appears 
to have little effect on a defendant's chances of exper- 
iencing plea negotiation. 

When Simultaneous controls were made for the type 
of offense committed and the presence or absence of defense 
counsel, we found that without counsel there was no varia- 
tion in plea negotiation, regardless of the type of 
offense committed. Without defense counsel, less than 
3 per cent of those defendants charged with indictable 
offenses, irrespective of whether repetitious counts and/or 
multiple charges were present in the original indictment, 
experienced plea negotiation. In the alcohol related 
a@riving offense category, 5.1 per cent of defendants with 
‘multiple’ charges experienced negotiation compared to 
8.3 per cent of those with ‘singlet charges. When 
counsel was present, we found that the presence of repe- 
titious counts and/or multiple charges in the original 
indictment was not related to obtaining plea negotiation 
with respect to indictable offenses. In this offense 
category, 52.3 per cent of those defendants with 'multipie' 


charges experienced negotiation compared to 48.1 per cent 
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Table Thirty Five 


PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR MULTIPLE 
CHARGES IN THE ORIGINAL INDICTMENT, CONTROLLING FOR 
THE TYPE OF OFFENSE COMMITTED AND THE 

PRESENCE OR ABSENCE OF DEFENSE COUNSEL 


Indictable Offense With Counsel 


Multiple Single 
Negotiation 52. Soe) 48.1% (¢ie1)) 
No Negotiation 47.7% (84) 51.9% (120) 
TOTAL 176 231. 


Chi Square = .55 P< .45 Phi = .04 


Indictable Offense Without Counsel 


Multiple Single 
Negotiation 23% (3) 224% (6) 
No Negotiation 97.7% (125) 97.6% (245) 
TOTAL 128 251 


Chi Square = .107 PrcavAZ Phi = .002 


Alcohol Related Driving Offense With Counsel 


Multiple Single 
Negotiation 73.4% (271) ADL (8) 
No Negotiation 20.60%. 9 (98) Sees Cakeh?) 
TOTAL 369 19 


Chi Square = 7.30 P < .0069 Phi = eyo 
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Table Thirty Five - Continued 


Alcohol Related Driving Offense Without Counsel 


Multiple Single 
Negotiation Seis (19) oh5 Sys (2) 
No Negotiation 94.9% (355) OA alo 224) 
TOTAL 374 24 


Chi Square = .048 Pea 25 Phi = .035 


of those with '‘single' charges. Such results are not 
statistically significant and the reported Phi is only 
-04, indicating little support for our hypothesis. How- 
ever, with respect to alcohol related driving offenses, 
we did find a significant difference in plea negotiation 
when repetitious counts and/or multiple charges were 
present in the original indictment when defense counsel 
waS present. In this offense category 73.4 per cent of 
defendants with ‘multiple’ charges experienced plea nego- 
tiation compared to 42.1 per cent of those with ‘single' 
charges. Such results are significant at the .007 level 
of Chi square, and the Phi, .15, indicates a moderate 
association between plea negotiation and the presence of 
repetitious counts and/or multiple charges. Consequently, 


although the presence of repetitious counts and/or 
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multiple charges in the original indictment does not 
appear to affect plea negotiation in the indictable 
offense category when counsel is present, they do appear 
to be important in the negotiation of alcohol related 
driving offenses. 

Table Thirty Six presents the cross-classification 
of plea negotiation with repetitious counts and/or 
multiple charges in the original indictment, while con- 
trolling for the defendant's racial origin. Compared to 
the original relationship between plea negotiation and 
the presence of repetitious counts and/or multiple charges 
in the original indictment, there is a decrease in the 
percentage ‘range’ of negotiation experienced when we 
examine this relationship for defendants of native racial 
origin. With respect to these defendants with ‘multiple’ 
charges, 15.9 per cent experience plea negotiation compared 
to 36.3 per cent of defendants in the original relationship. 
Ten per cent of those with 'single' charges experience 
negotiation compared to 17.5 per cent in the original 
relationship. Clearly, the influence of repetitious 
counts and/or multiple charges in the original indictment 
in obtaining a negotiated plea is substantially reduced 
for those defendants of a native racial origin. In 
examining the relationship between plea negotiation and 


the presence of repetitious counts and/or multiple charges 
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Table Thirty Six 


PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR MULTIPLE 
CHARGES IN THE ORIGINAL INDICTMENT, CONTROLLING FOR 
DEFENDANTS * RACIAL ORIGINS 


Racial Origin: Native 


Multiple Single 
Negotiation 15.9%. (C14) TOC (Elid) 
No Negotiation 84.1% (74) 89.9% (124) 
TOTAL 88 138 


Chi Square = 1.15 Br <a 22,0 Phi = .08 


Racial Origin: Non-Native 


Multiple Single 
Negotiation Shelinikes. (siz) 19.1% (119) 
No Negotiation 61.9% (610) 80.9% (503) 
TOTAL 985 622 


Chi Square = 63.3 P< .001 Phi = .20 


in the original indictment, while controlling for defen- 
dants of non-native racial origins, no change in the 
original relationship was observed. 

Table Thirty Seven presents the cross-classification 
Of plea negotiation with the presence of repetitious 


counts and/or multiple charges, while controlling for 
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Table Thirty Seven 


PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR MULTIPLE 
CHARGES IN THE ORIGINAL INDICTMENT, CONTROLLING FOR 
THE OCCUPATIONAL STATUS OF DEFENDANTS 


Occupational Status: Unskilled 


Multiple Single 
Negotiation 30.0% (154) 1A. AG (44) 
No Negotiation 70.0% (359) 85.6% (262) 
TOTAL aja he 306 


Chi Square = 24.7 P< .001 Phie=eel oo 


Occupational Status: Skilled and Semi~Skilled 


Multiple Single 
Negotiation 39.0% (112) 2 le 2 424) 
No Negotiation 61.0% (175) eri (Ss) 
TOTAL 287 198 


Chissquarer=—8 bes P< .001 Phi=". 166 


Occupational Status: Professional and Semi-Professional 


Multiple Single 
Negotiation Sec LOL) 2i,o% (33) 
No Negotiation 44 5% (SL) hidte D% ee Gu.) 
TOTAL 182 120 


Chi Square = 21.8 P < .001 Phi = .275 
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defendants’ occupational status. With respect to both 
unskilled and skilled and semi-skilled workers, there is 
little change from the original relationship. Thirty 
percent of defendants in the unskilled occupational 
category with ‘multiple' charges experience plea nego- 
tiation compared to 36 per cent in the original rela- 
tionship. Fourteen per cent of defendants in the unskilled 
occupational category with ‘single' charges experience 
plea negotiation compared to 17.5 per cent in the ori- 
ginal relationship. With respect to those defendants in 
the skilled and semi-skilled occupational category, the 
amount of negotiation experienced increases by some four 
percentage points for both ‘multiplet and ‘single’ charges. 
However, the percentage ‘range’ remains unchanged from 

the original relationship. In the professional and semi- 
professional occupational category, both the amount of 
plea negotiation experienced and the percentage ‘range’ 

in negotiation between ‘multiple’ and ‘single' charges 

is increased. Fifty five percent of defendants with 
‘multiple’ charges experience plea negotiation compared 

to 36 per cent in the original relationship, and 27 per 
cent of those with ‘single’ charges experience plea nego- 
tiation compared to 17.5 per cent in the original relation- 
ship. Chi square is significant at the .001 level in 

all three occupational categories, and Phi increases 


from .18 with respect to unskilled workers to .28 with 
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respect to professional and semi-professional workers. 
With respect to a defendant's previous record and 
its influence on the relationship between plea negotiation 
and the presence of repetitious counts and/or multiple 
Charges in the original indictment, Table Thirty Eight 
presents the cross-classification of plea negotiation 
with the presence of repetitious counts and/or muitiple 
charges in the original indictment, while controlling for 
previous arrest record. Thirty one per cent of those 
defendants with ‘multiple’ charges who have a previous 
arrest record experienced plea negotiation compared to 
16.5 per cent of those with ‘single’ charges who have a 
previous arrest record. In this case Chi square is 
significant at the .001 level and Phi, although reduced 
from .21 in the original relationship to .17 here, would 
still appear to be large enough to indicate that Prere 
is a moderate degree of association between plea negotia- 
tion and the presence of repetitious counts and/or 
multiple charges in the original indictment. Thirty nine 
per cent of those defendants without a previous arrest 
record experience plea negotiation with ‘multiplet charges 
compared to 19.9 per cent of those with ‘single’ charges. 
Again Chi square is significant at the .001 level and 
Phi is maintained at .20, almost as large as the Phi 


obtained in the original relationship. As such, it would 
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Table Thirty Eight 
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PLEA NEGOTIATION BY REPETITIOUS COUNTS AND/OR MULTIPLE 
CHARGES IN THE ORIGINAL INDICTMENT, CONTROLLING FOR THE 
PRESENCE OR ABSENCE OF A PREVIOUS ARREST RECORD 


With Record 


Multiple 


31.4% (134) 
68.6% (293) 


Negotiation 
No Negotiation 


TOTAL 427 


Without Record 


Multiple 


39.6% (242) 
60.4% (369) 


Negotiation 
No Negotiation 
TOTAL 611 


(Chi, square! = 34.7 P < .OO1 


Single 


Tigo om Os)) 
83.5% (318) 


381 


Single 


197597 9) (60) 
80.1% (242) 
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appear that the relationship between plea negotiation and 


the presence of repetitious counts and/or multiple charges 


is not affected to any large degree by the presence or 


absence of a previous arrest record. 


In examining the relationship between plea negotiation 


and the presence of repetitious counts and/or multiple 
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charges in the original indictment, while controlling 

for the prosecutor's assessment of the case, we were 
confronted with the same problem that has beset our 
previous attempts to control for this variable. Conse- 
quently, because of the lack of variation in this control 
variable, together with the small number of cases (58), 
no further analysis was possible. Where a conviction 
seemed probable there was no change from the original 
relationship. 

In conclusion to our analysis of this hypothesis, 
certain qualifications need to be made. First, while 
we found no change from the original relationship when 
looking at alcohol related driving offenses, we found 
that the presence of ‘multiple’ charges had little effect 
in obtaining plea negotiation adit respect to indictable 
offenses. 

Similarly, in our examination of the effects of 
racial onicint we found that for those of native racial 
origin the presence of ‘multiple’ charges in the original 
indictment was not related to plea negotiation, yet 
appeared to be so for those of non-native racial origins, 

In our analysis of the relationship between plea 
negotiation and the presence of repetitious counts and/or 
multiple charges in the original indictment, while con- 


trolling for previous arrest record, we found that this 
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control variable had no effect upon the original relationship. 
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When we examined the effect of controlling for 
occupational status, we found little change from the 
original relationship with respect to those defendants 
from the unskilled and semi-skilled occupational cate- 
gories, However, for those in the professional and semi- 
professional occupational category, the presence of 
‘multiple’ charges in the original indictment appeared 
to be of greater importance in the decision to negotiate 
a plea. 

With respect to the presence or absence of defense 
counsel, we found no change from the original relationship 
when defense counsel was present. However, as with our 
analyses of the other hypotheses, when defense counsel 
is absent negotiation virtually ceases. 


Our fifth hypothesis states in its null form that 


there is no significant difference in plea negotiation 
when the prosecutor's assessment of the case is unfavorable 
with respects tovanvexpeceed conviction. When prosecutors 


do net expect to gain a conviction on the instant charge, 
negotiation occurs in almost 90 per cent of the cases, | 
compared to negotiation in 26.5 per cent of the cases 
which were not assessed unfavorably. Such results are 
significant at the .001 level of Chi square, and some 
measure of the strength of the relationship can be ob- 


tained by noting that Phi is .25. Consequently, the null 
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Table Thirty Nine 


PLEA NEGOTIATION BY THE PROSECUTOR'S ASSESSMENT OF THE 
CASE WITH RESPECT TO A PROBABLE CONVICTION 


Conviction Improbable Conviction Probable 


Negotiation S971 D2)) 26.5: (470) 
No Negotiation 10.3% (6) 73.5% (1306) 
TOTAL 58 1776 


Chiysquares=—107, 1 Pie, 001. Phig=a.2> 


hypothesis would appear to be rejected, particularly in 
the sense that only ten per cent of those cases unfavorably 
assessed by the Braeeritcn do not experience plea nego- 
tiation. | 

In our analysis of this hypothesis we would have 
liked to control for a number of variables, such as 
previous record, presence of defense counsel, racial 
origin; and occupational status. However, in only 58 
cases out of a total of 1,834 (3.4 per cent of our total 
sample) was conviction on the instant charge assessed 
as improbable. Together with this, as one can see from 
Table Thirty Nine, there was little variation in this 
variable with respect to plea negotiation; 89.7 per cent 


of the cases that were assessed ‘conviction improbabie' 
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experienced negotiation. Consequently, because of this 
lack of variation, together with the extremely small 
number of cases, no further analysis was possible. 


Our sixth, and final, hypothesis states in its null 


form that there is no significant relationship between 


plea negotiation and a defendant's previous arrest record. 


Table Forty presents the cross-classification of plea 
negotiation with the presence and absence of a previous 
arrest record. From this table it would appear that 
previous arrest record has littie influence in determining 
plea negotiation. The percentage difference with respect 
to negotiation between those with and those without a 
previous arrest record is under ten percentage points, 

and the Phi amounts to only .09. 

However, before concluding that there is no rela- 
tionship between previous arrest record and plea nego- 
tiation, it may be useful to examine the possible impact 
of other factors. 

In examining the relationship between plea nego- 
tiation and previous arrest record, while controlling 
for type of offense committed, the presence of repetitious 
counts and/or multiple charges in the original indictment, 
and the occupational status of defendants, little varia- 
tion in the original relationship was found. From 
analyzing the percentage differences between each of the 


partial relationships obtained, it does not seem that any 


106 


owen 


i” bes, eitate 2a 


P | : on i Py ,. Oz phz Jet 7 sreat 


a — 


> sot golseged seke. 


Gi ig isegen oF | 


fs = 
rp 8 
é a « as 
. 
; = A bred 
= 
4236 g@ 
& 4 4 ¥ 
i h oF 
a i a4 ll aoe *} 
~ & > ” = si a 
- Seon} 
* 7 
od «ef - 4 nd a 
% 4 ; oe ) “Cale se st soos: vu 


Jtlicjena>.9iicy .OaogEn gests sapien 


MEQ slsrtes: 4 SLE so 2? PaaS ox 
a eM 


Seacee 2x © * ‘ 
7 a _— _- 
— a nd 


’ , = ik : 
£ Te iy ») - 7 oir 


107 


Table Forty 


ran ae ee ee er nrenelen, 


PLEA NEGOTIATION BY PREVIOUS ARREST RECORD 


Record No Record 
Negotiation 24.4% (197) 33 e302) 
No Negotiation Uewess (ally) GG. Jo (Gl L) 
TOTAL 808 913 


Chi Square = 15.3 P< .001 Phi = ,09 


of these control variables affect the results of the 
original relationship. Furthermore, the reported Phis 
offer little indication to suggest that these variables 
affect the original relationship in any way whatsoever. 
However, in further attempts to specify the 
relationship between plea negotiation and previous arrest 
record, it can be seen from Table Forty One that a rela- 
tionship does exist between plea negotiation and previous 
arrest record with respect to those of native racial 
origin. Whereas the percentage differences in the amount 
of plea negotiation experienced amount to only five 
percentage points between those of non-native racial 
origins with and without previous arrest records, this 


difference is increased to almost twelve percentage points 
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Table Forty One 


PLEA NEGOTIATION BY PREVIOUS ARREST RECORD, 
CONTROLLING FOR RACIAL ORIGIN 


Racial Origin: Native 


Record No Record 
Negotiation Meee oe 20) 22.9% (8) 
No Negotiation atsitew. 4 12551539) CAS (GST) 
TOTAL 178 Sis) 


Chi Square = 2.5 Paces Lb Phi = .13 


Racial Origin: Non-Native 


Recora No Record 
Negotiation 28.1% (177) 33.5% (294) 
No Negotiation | 71.9% (452) 66.5% (584) 
TOTAL 629 878 


Chi Square = 4.6 P< .003 Phi = .05 


with respect to those of a native racial origin. The 
strength of the resultant Phi (.13); although not high, 
is considerably higher than the .05 reported for the 
relationship between plea negotiation and previous arrest 


record in the case of defendants of non-native racial 


origins. 
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Given such results, it would seem that the presence 
of a previous arrest record is significant for those of 
a native racial origin. Prosecutors are less likely to 
negotiate pleas with those of a native racial origin who 
have a previous arrest record, yet show little discri- 
Mination between those of non-native racial origins, 


whether they have a previous arrest record or not. 


Table Forty Two presents the cross-classification of 


plea negotiation with previous arrest record, while 


controlling for the presence or absence of defense counsel. 


As can be seen, there is an increase in both the amount 


of plea negotiation and in the percentage ‘range’ in 


negotiation between those with previous records and those 


without them, when defense counsel is present. In the 


original relationship, 24.4 per cent of those defendants 


with previous arrest records experienced plea negotiation, 


whereas with defense counsel present, 48.8 per cent of 
defendants with a previous arrest record experienced 
negotiation. Without a previous record 33.1 per cent of 
defendants experienced negotiation in the original rela~ 
tionship compared to 70.6 per cent of those represented 
by counsel. Without defense counsel virtually no plea 
negotiation is present, regardless of the presence or 


absence of a previous arrest record. 


In examining the relationship between plea negotiation 
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Table Forty Two 


PLEA NEGOTIATION BY PREVIOUS ARREST RECORD, 
CONTROLLING FOR DEFENSE COUNSEL 


With Counsel 


Record No Record 
Negotiation 48.8% (179) 710.0% (288) 
No Negotiation See cero) 29746120) 
TOTAL 367 408 


Chi Square = 37.5 P< .001 Phi = .22 


Without Counsel 


Record No Record 
Negotiation eps TOte)) Papsey hs (ese) 
No Negotiation © 96.1% (416) 97.2% (480) 
TOTAL 433 494 


Chi Square = 0.5 P< .46 Phi = .03 


and previous arrest record, while controlling for the 
prosecutor's assessment of the case with respect to an 
expected conviction, we found that virtually all of the 
cases that were assessed ‘conviction improbable’, ex- 
perienced plea negotiation. Consequently, because of 
the lack of variation in this control variable, together 


with the small number of cases (53), no further analysis 
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was possible. 

In our attempts to specify the relationship between 
previous arrest record and plea negotiation, we found 
little change from the original relationship when we 
controlled for the type of offense committed, the presence 
of repetitious counts and/or multiple charges in the 
Original indictment, and the occupational status of 
defendants. 

However, when we controlled for the racial origin 
of the defendants, we found the presence of a previous 
record to be significant for those of a native racial 
origin. While having a previous record does not affect 
the chances of plea negotiation for those of non-native 
racial origins, it. lessens the chances of negotiation 
forathosesorea nativerracial origin, 

In controlling for the presence of defense counsel, 
we found an increase in the original relationship for 
defendants who obtained counsel. Without counsel, 
negotiation virtually ceases, regardless of whether a 


defendant has a previous arrest record or not. 
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CHAPTER .L LVE 


CONCLUSIONS 


The first part of this final chapter will summarize 
the findings obtained in Chapter Four. Following a dis- 
cussion of each of the hypotheses that were examined, 
the second part of the chapter will indicate the contri- 
butions and shortcomings of the study, and will provide 


suggestions for future research. 


SUMMARY OF FINDINGS 


The principal objective of this study was to dis- 
cover the conditions under which plea negotiation occurs. 
Six hypotheses were developed from the findings of previous 
research, and these were examined using data from the 
case files of a Chief Crown Prosecutor's office. The 
following discussion will summarize the results obtained 


with respect to these hypotheses. 


1. Plea negotiation is more likely to occur if the 
defendant is represented by counsel. Our analysis of the 
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data overwhelmingly supports this hypothesis. All of 
our tests show that the relationship between plea nego- 
tiation and the presence of defense counsel is a strong 
one; in fact it is the strongest that we obtained. 

In our tests of this hypothesis we examined the 
original relationship between plea negotiation and defense 
counsel and then proceeded to control for a variety of 
third variables, including the defendant's previous arrest 
record, his occupational status, and his racial origin. 
Controls were also made for the prosecutor's assessment 
of the case with respect to expected conviction, the 
type of offense committed, and the presence of repetitious 
counts and/or muitiple charges in the original indictment. 
The strength of the relationship between the presence 
of counsel and plea negotiation was shown to be a strong 
one in that all of our tests failed to reduce Phi below 
-5. The only exceptions to this association were produced 
when we controlled for racial origin and simultaneously 
for the type of offense committed and the presence of 
repetitious counts and/or multiple charges in the original 
indictment. without counsel, defendants would seem to 
have little chance of negotiating a plea. In the original 
relationship between plea negotiation and defense counsel, 
only 3.2 per cent of defendants without counsel exper- 


jienced negotiation. Although having a lawyer does not 
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guarantee plea negotiation, appearing under charge without 
a lawyer virtually guarantees that negotiation will not 
occur. 

In accounting for this relationship it would seem 
most reasonable to suggest that people who come before 
the criminal justice system do not have the knowledge 
Or ability required to negotiate a plea. However, it 
should be stressed that we are not implying knowledge 
of the criminal law alone, but a knowledge of how the 
System operates. It would appear to be only through 
membership in the legal profession, coupled with the 
experience of oractice, that such a Knowledge can be 
obtained. In this context, the relationship between the 
prosecution and defense counsel can be likened to that of 
belonging to an exclusive club in which only the members 
know the procedure for obtaining the benefits that the 
Club offers. The strength that defense counsel brings 
to a defendant's case, with respect to obtaining a 
negotiated plea, lies not only in his knowledge of the 
law, but also in his knowledge of how the prosecution 
operates. 


2. Defendants of low occupational status will be less 


likely to experience plea negotiation than will those 


of higher occupational status. In our original relationship 


we found a moderate positive association between occupa- 
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tional status and plea negotiation. As the occupational 
status of defendants increases, so does the amount of 
plea negotiation that they experience (Table Fourteen). 

When tests were made to discover possible intervening 
variables between a defendant's occupational status and 
plea negotiation, the original relationship was main- 
tained. Included as control variables were the presence 
of defense counsel, the type of offense committed, the 
presence of repetitious counts and/or multiple charges 
in the original indictment, the prosecutor's assessment 
of the case with respect to expected conviction, and the 
racial origin of the defendant. 

With controls imposed for presence or absence of 
counsel (Table Fifteen), we found little change from the 
original relationship when defense counsel was present, 
However, as we discovered in our first rire es,, NSE 
tiation virtually ceases when defense counsel is absent, 
regardless of the defendant's occupational status. 

In controlling for the type of offense committed 
we discovered little change from the original relationship 
with respect to indictable and alcohol related driving 
offenses. However, summary offenses experience so little 
plea negotiation that no relationship was discernible 
between occupational status and plea negotiation. 


No change from the original relationship was found 
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when we controlled for both the racial origin of the 
defendant and the presence of repetitious counts and/or 
multiple charges in the original indictment. With respect 
to a defendant's racial origin, it was felt that since 
the overwhelming majority of natives were members of the 
lowest occupational category, their presence may have 
been affecting the original relationship between occupa- 
tional status and plea negotiation. However, as seen 
from Table Twenty Five, our controls for racial origin 
produced no significant difference from the original 
relationship with respect to the varying amounts of plea 
negotiation experienced by each occupational group. 

In controlling for the prosecutor’s assessment of 
the case with respect to probable conviction, we found 
that virtually all of the cases that received such an 
assessment were negotiated (89.7 per cent). Consequently, 
because of the lack of variation in the control variable, 
together with the small number of cases involved (58), 
no further analysis was possible. 

When we controlled for defendant's previous arrest 
record, we found that occupational status had a stronger 
relationship to plea negotiation in those cases where a 
defendant had a previous arrest record. The trend toward 
an increase in plea negotiation as occupational status 


increases waS more marked for those with a previous arrest 
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record (Table Twenty Two). Previous arrest record may 
be seen as an intervening variable between occupational 
status and plea negotiation; it ‘intervenes' between a 
defendant's location in the occupational structure and 
the present possibility of his experiencing a negotiated 
plea. The effect of a previous arrest record shows that, 
while occupational status plays some part in obtaining 

a negotiated plea, its importance is increased under the 
condition of a previous arrest record. 

those defen- 


3e Plea "negotiation 2s -iess likely for 


dants Of a native raclal Orlain than it is ‘for those 


defendants of other racial origins. With respect to the 


third hypothesis an association does appear to exist 
between the incidence of plea negotiation and a defendant's 
racial origin. The strength of the association, as 
measured by Phi, is not as great as that between plea 
negotiation and defense counsel. However, racial origin 
does appear to be as important as occupational status in 
influencing whether a defendant will experience plea 
negotiation, 

When control variables were introduced to interpret 
the relationship between race and plea negotiation, 
several conditional relationships were observed. As with 
our other hypotheses, when defense counsel is not present 


negotiation virtually ceases. Without defense counsel 
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there was no significant difference in plea negotiation, 
regardless of a defendant's racial origin. However, 

with counsel present, racial origin significantly influences 
the likelihood of plea bargaining. 

In controlling for the previous arrest record of 
defendants, we discovered that the original relationship 
between plea negotiation and racial origin was maintained 
for those defendants with a previous arrest record. For 
those defendants with no previous arrest record, Phi 
was reduced somoA and the percentage of natives exper- 
jencing negotiation increased (23 per cent), considerably 
reducing the magnitude of the differences between natives 
and non-natives. However, aS we pointed out above, the 
extremely small number of natives without a previous 
arrest record does not make a reliable analysis possible. 
Based upon our data, then, we would conclude that ratios 
arrest record does not intervene significantly to affect 
the relationship between race and negotiation. In our 
examination of the relationship between plea negotiation 
and racial origin, while controlling for the presence 
of repetitious counts and/or multiple charges in the 
Original indictment, we found that the original relation- 
ship was reduced when only single charges were present 
(Table Twenty Seven). However, in further examination, 


when we made simultaneous controls for the presence of 


repetitious counts and/or multiple charges and the pre- 
sence of defense counsel, we discovered that when counsel 
was present the effect of having ‘multiple' charges 
increased the percentage difference in negotiation between 
those of native racial origin and those of other racial 
origins, while there was little change in the original 
relationship when only ‘singlet charges were present. 


Consequently, with respect to plea negotiation, which, 
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for the most part, only occurs when counsel is present, there 


is an increase in the original relationship to the dis~ 
advantage of native peoples when ‘multiple’ charges are 
present. 

In accounting for the relationship between occupa- 
tional status and plea negotiation and for that between 
racial origin and plea negotiation, the following points 
need to be considered. One possible explanation for the 
results obtained may relate to a shortcoming of the 
research with respect to the information concerning the 
type of offense committed. As we mentioned in our analysis 
of the relationship between occupational status and plea 
negotiation, it may be that a relationship exists between 
certain types of offenses and occupational status. As 
Wolfgang and Ferracuti (1967) have stated, subcultural 
normative patterns seem to determine the frequency of 


violent crimes; the use of violence varying by social 
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Class, occupation, 
reflect what these 
violence which is 
lower class. With 


be that defendants 


race, sex, and age. Such differences 
authors have termed a ‘subculture of 
more commonly associated with the 
reference to our findings, it could 


from the lower-status occupational 


group, and those of a native racial origin, are charged 


with the more violent or assaultive crimes, which may 


not lend themselves to negotiation as readily as other 


offenses. Should this be the case, then, of Course, the 


relationship between plea negotiation and occupational 


Status or racial origin would be weakened considerably 


as far as those specific types of crimes are concerned. 


A second factor which may account for the fact that 


defendants from the lower-status occupational category, 


and those of a native racial origin, experience less plea 


negotiation is that the quality of defense counsel may 


not be uniformly distributed. For example, it may be that 


those from the lower-status occupational category, and 


those of native racial origin, are less able to exercise 


a choice over who represents them. Such defendants may 


hire, or be awarded under the legal aid system, less 


highly motivated counsel than those from the higher-status 


occupational categories. 


A third possible explanation for our findings relates 


to what T. J. Scheff (1968) has termed the ‘marginality', 
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Or social distance, of the client. Marginality in this 
sense is related to the ability of the defendant to control 
the stereotype that agencies of social control may have 

of him. Scheff argues that the more the status of the 
Client (defendant) is inferior to and different from that 
of the staff (erosecutor and/or defense counsel), whether 
because of economic position, ethnicity, race, or education, 
the more final that stereotype will be. D. J. Newman 

(1966) has argued that one of the major functions of plea 
bargaining is “asts individualization of justice. Nego- 
tiation occurs not only as a means of coping with an over- 
loaded number of cases, but also as a means of ensuring 
that a defendant is given personal attention with respect 
to the individual merits of the charge laid against him. 
Consequently, given this function of plea bargaining, it 
would seem reasonable to Sree that the 'marginality' 

or social distance of those defendants from the lower-status 
occupational group, and those of a native racial origin, 


makes it more difficult for them to obtain a negotiated plea. 


4. Plea negotiation is more likely given the presence 


of repetitious counts and/or multiple charges in the 
Original indictment. In our examination of the original 


relationship between plea negotiation and the presence of 
repetitious counts and/or multiple charges, we obtained 


support for our hypothesis. Defendants with ‘multiple' 
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charges did experience more negotiation than those with 
‘single’ charges. However, in order to specify this 
relationship more clearly a number of control variables 
were introduced. 

When we controlled for previous arrest record, the 
original relationship was maintained. It seems that the 
presence or absence of a previous record has little impact 
on the relationship between plea negotiation and the 
presence or absence of repetitious counts and/or multiple 
charges in the original indictment. Similarly, ovr 
controis for the presence or absence of defense counsel 
produced little change in the original relationship 
when defense counsel was present, although, as we dis- 
covered in our tests on the first hypothesis, when defense 
counsel was absent plea negotiation virtually disappeared. 
This remained the case regardless of whether one ceigsa 
‘multiple’ charges or not. As with our other analyzes, 
when we attempted to control for the prosecutor's assessment 
of the case, the lack of variation in the control variable 
coupled with the extremely small number of cases, made 
any attempt at analysis fruitless. 

However, some variation from the original relationship 
was observed when controls were made for the type of 
offense committed, the occupational status of the defen- 


dant, and the defendant's racial origin. With respect to 
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the type of offense committed, we found that whereas the 
Original relationship remained unchangéd for alcohol 
related driving offenses, the effect of ‘multiple' charges 
in obtaining negotiation was reduced for indictable offenses. 
The presence of ‘multiple' charges made less difference 
in obtaining a negotiated plea than they did in the original 
relationship. In controlling for the occupational status | 
of defendants we found that ‘multiple’ charges were more 
important in obtaining negotiation for those members 
of the highest occupational category than they had been 
in the original relationship, but remained unchanged with 
respect to the other two occupational categories (Table 
Thirty Six). With respect to our controls for the racial 
Origin of the defendant, we found that, whereas the ori- 
ginal relationship remained unchanged for defendants of 
other racial origins, there was a decrease in the importance 
of ‘multiple’ charges as a determinant of plea negotiation 
for defendants of native racial origin (Table Thirty Five). 
In accounting for the change in the original reia- 
tionship when we controlled for the type of offense 
committed, the fact that the presence of repetitious 
counts and/or multiple charges in the original indictment 
is a more important consideration for alcohol related 
driving offenses than for indictable offenses may be re- 


lated to the fact that the more serious of the indictable 
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offenses are more likely to contain lesser offenses 
included in the instant charge than are those in the 
alcohol related driving offense category, making it 
easier for the prosecution Ste) TE a 'single' offense 
to a lesser included offense that does not appear in the 
Original indictment. Given this possibility, the fact 
that the presence of repetitious counts and/or multiple 
Charges in the original indictment should appear to be 
more Significant in obtaining plea negotiation in the 
alcohol related driving offense category is made plausible, 
Our finding that the presence of repetitious counts 
and/or multiple charges in the anette indictment do 
not appear to affect plea negotiation for those of native 
racial origin, together with the fact that their importance 
in negotiation appears to increase for those defendants 
in the professional and semi-professional Soeipationatt 
category, may be related to two factors. 
First, it may be that the quality of defense counsel 
differs in these two groups. It would seem reasonable 
to propose that the quality of defense counsel that defen- 
dants of low occupational status and/or of native racial 
Origin may obtain is less able to ‘use' the presence of 
‘multiple’ charges as a bargaining factor for a reduced 
charge. On the other hand, the higher quality defense 


counsel that those of high occupational status may obtain 


7 - 
jivigh beteley 
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could be more proficient in using ‘multiple' charges as 

a bargaining factor. If we see the presence of repetitious 
counts and/or multiple charges as factors which give 
defense counsel a starting point for negotiation, then 

it would seem reasonable to suggest that the more pro- 
ficient the defense counsel, the greater the i1ikelihood 

of his being able to use the presence of ‘multiple’ 

charges as a bargaining factor. 

A second explanation that would seem worthy of con- 
sideration relates to our discussion on the ‘marginality' 
or social distance of defendants, and the function of piea 
bargaining seen as ‘the individualization of justice’. 
Given the social distance of the native population and 
those of low-occupational status from the legal profession, 
it is possible that their very marginality precludes 
their being able to use ‘multiple’ charges as a bargaining 
factor. If we take Scheff's point that the greater the 
social distance between client and agent the more rigid 
any stereotype will be, then it should not be surprising 
to discover that plea negotiation, as an individualiization 
of justice, is less likely to occur among defendants of a 
native racial origin and/or a low occupational status. 

As the social distance of defendants is reduced, then, of 
course, plea negotiation will increase. Some indication 


of this is provided by the fact that those defendants 
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in the higher occupational status groups, enjoying similar 
social and economic advantages to those members of the 

legal profession, are able to use the presence of ‘multiple’ 
charges as a bargaining factor, and, as such, to obtain 
more negotiated pleas. 


5. Negotiation is more likely when the prosecutor's 


assessment of the case against the defendant is unfavorable 
in terms of an expected conviction. As we noted in our 
examination of this hypothesis in Chapter Four, it appears 
to receive support in that only 10 per cent of those cases 
evaluated by the prosecutor as unlikely to result in 
conviction on the instant charge did not experience plea 
negotiation. However, it should be noted that our entire 
sample contained only fifty eight cases that were assessed 
in this manner. Consequently, although we would have 
liked to control for a number of variables, the sae 
of cases, plus the lack of variation in this variable, 
made such controis impossible. As such, we can conclude 
by saying that, while the original relationship seems to 
support our hypothesis, our inability to control for other 
variables, together with the fact that cases assessed as 
‘conviction improbable! make up only 3.4 per cent of our 
total sample, precludes a more detailed analysis. 

6. Negotiation is more likely when the defendant 


has no previous arrest record. Our original analysis of 
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this hypothesis showed no relationship between these two 
variables. When controls for other variables were intro- 
duced only the presence of defense counsel and the racial 
Origin of the defendant produced any change in the ori- 
ginal relationship. 

With respect to our controls for the presence of 
defense counsel, we found an increase in the percentage 
‘range’ of negotiation when counsel was present. In the 
original relationship, although defendants without a 
record received more plea negotiation, the percentage 
difference in negotiation between those with and those 
without records only amounted to nine percentage points. 
However, when counsel was present, this difference amounted 
to some twenty two percentage points. Without counsel, 
of course, negotiation virtually disappeared. 

A similar result was recorded when we controlled for 
a defendant's racial origin. Although the presence of a 
previous arrest record does not appear to affect the 
chances of negotiation for those of non-native racial 
Origins, it does appear to affect the chances of those 
of native racial origin. Natives without a previous arrest 
record experienced substantially more negotiation than 
did natives with a previous arrest record (Table Forty). 

In accounting for our findings that when counsel is 


present defendants without previous arrest records are 
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more likely to experience negotiation than defendants 
with previous arrest records, it would seem reasonable 
to propose that defense counsel is able to exploit the 
lack of a previous record in the bargaining situation. 

with respect to our observation that the presence of 
a previous arrest record appears to affect the chances of 
negotiation for natives more so than for non-natives, one 
possible explanation may be related to the fact that the 
majority of those of a native racial origin have a previous 
arrest record (178 out of 213) compared to the much more 
even ratio for defendants of non-native racial origine: 
Consequently, to be a native without a previous arrest 
record is to be different from most natives. As such, the 
absence of a previous arrest record may be a more important 
factor in the bargaining situation for those of a native 


racial origin than for those of a non-native origin. 
SHORTCOMINGS AND CONTRIBUTIONS 


As with other research, there are several limitations 
to this study. First, the nature of our data prohibited 
a more complex methodological analysis of our hypotheses. 
Given data which for the most part is dichotomous, the 
only measure of association that we have been able to 


employ has been Phi and, in some cases, Cramer's V, both 
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of which are measures of association based on Chi square. 
Clearly, had we been able to use more powerful methodo- 
logical tools, we would have been able to Specify the 
results of our tests more definitely. 

Second, there were some shortcomings in the data 
collection process itself. One is related to our opera- 
tional definition of ‘previous record'. As we have noted, 
our hypothesis states that plea negotiation will be less 
likely if the defendant has a previous arrest record. 

This, of course, does not necessarily mean that a defendant 
has previously been convicted of a criminal offense. 
Although we would have liked to have used previous con- 
viction record, this information was not available in the 
files that we examined. 

A third deficiency relates to our lack of information 
concerning the quality of defense counsel that defendants 
obtain. As we have pointed out in our review of the extra- 
legal hypotheses, one possible explanation for our resuits 
could be the differential quality of defense counsel 
obtained. However, in many cases only the telephone 
number of defense counsel was provided in the case files, 
Information relating to free legal aid, as opposed to the 
appointment of private counsel, was unobtainable. Although 
the appointment of free legal aid does not, by itself, 


necessarily mean lower quality defense counsel, it is 
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possible that the incidence of plea negotiation differs 
with respect to the type of counsel appointed. 

A fourth shortcoming of this research concerns our 
operational definition of the type of offense committed. 
For the most part, the distinctions among indictable, 
alcohol related driving, and summary offenses were inade- 
quate. It is believed that a more fruitful approach 
would have been to make some other distinction relating 
to the types of crime committed. For example, a distinction 
could have been made within the indictable category bet- 
ween the more violent, assaultive crimes and crimes against 
property. 

However, in spite of these shortcomings we feel that 
a contribution has been made to the study of plea bar- 
gaining. First, we feel that our operational definition 
of plea negotiation considerably improves upon that used 
by Newman in that it explicitly requires communication 
between prosecutor and defendant/defense counsel. As we 
argued in our review of previous research, both empirical 
studies that we reviewed failed to supply evidence of 
such communication. 

Second, we have shown the overwhelming importance of 
defense counsel in the negotiation process. Newman also 
indicates this in his study when he states that those 


defendants who later change a ‘not guilty’ plea toa 
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‘guilty’ one are considerably more often represented by 
defense counsel. 

With respect to the other hypotheses that we examined, 
we found some support for Vetri's finding that the presence 
of repetitious counts and/or multiple charges in the 
original indictment is an important consideration for 
prosecutors who negotiate. However, our study has made 
an added contribution to this finding in that we have 
specified a variety of circumstances when ‘multiple' 
charges are, and are not, important. 

Unlike Vetri, we did not find previous record to be 
as important a consideration as he indicates. In our 
Original relationship between plea negotiation and previous 
record we found little association between these two 
variables. However, in subsequent examinations, we were 
able to specify its relationship to plea negotiation for 
those defendants of a native racial origin. 

At the beginning of this study we stated that there 
has been much criticism of the discriminatory practices 
of the criminal justice system. Although we have been 
unable to specify the relationship between occupational 
status and plea negotiation and between racial origin and 
plea negotiation as clearly as we would have liked, we did 
find support for both of these hypotheses. Defendants of 


low occupational status and defendants of native racial 
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origin do experience fewer negotiated pleas. However, 

as we have pointed out, these findings should be qualified 
by the inadequacies in our measurement of certain vari- 
ables (see above page 119). Nevertheless, we believe 


that such results are worthy of further investigation. 
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